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Dear_
1.
I refer to your emaii 1 dated 16 May 2012, in which you requested access, under the Freedom
ofInformation Act 1982 (FOI Act), to:
1.Copies ofall correspondence between the Defence Minister and his office. and the Chief
ofthe Defence Force and his office. between December 1.2011. and May 17.2012. relating
to the public release ofinquiry officer reports on operational incidents in AJkhanistan;
2. Copies 0/ any other minutes, memoranda or other documents between the dates
mentioned in Item 1 relating to policy and practice on the release ofthose reports;
3. Copies ofall correspondence behl'een the department and the next-of-lein 0/soldiers
leilled in Afghanistan, between the dales mentioned in Item 1, relating to the release of
inquiry officer reports (with identities ofnext-ol-kin removed);
4. Copies 0/ any briefing notes, standard procedures and instructions given to officers who
are required to communicate with the next-ol-kin ofsoldiers killed in AJkhanistan about the
findings o/inquiry officer reports and their possible release; and
5. Copies 0/ any media communications plan or strategy. as well as talking points. drafted
between the dates in Item 1 relating to the public release ofinquiry officers' reports.

2.
By email, dated 17 May 2012, you were advised that Item 1 ofyour request was not
considered valid, in accordance with section 15(2)(b) [requests for access] of the FOI Act. [n the
same email you were also advised that the remaining Items were considered too broad and in
accordance with section 24AA [when does apractical refusal reason exist?] of the FOI Act your
request was at risk ofrefusal. Following negotiations between you and Defence. on 29 May 2012,
you advised that you wished to proceed with the follOwing revised request:

"ITEM 1. Copies of al/ correspondence between the Defence Minister and his office, and
the Chiefo/the Defence Force and his office. beh1.'een December 1. 2011, and May 17.
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20J 2, relating 10 the public release ofinquiry officer reports on Australian soldiers killed in
Afghanistan;
ITEM 2. Final copies of documents prepared by orfor the Chiefofthe Defence force or his
office - including briefs prepared by the Commission ofInquiry Directorate [sicJfor the
CDF or his office - between the dates mentioned in Item 1. relating to policy andpractice on
the release ofthose inquiry officer reports;
ITEM 3. Final copies ofall correspondencefrom the Chiefofthe Defence Force and the
Commission ofInquiry Directorate[sic] to the next-ofkin ofsoldiers killed in
Afghanistan, sent between the dates mentioned in Item 1, relating to the release ofinquiry
officer reports (with identities ofnext-ofkin removed);
ITEM 4. Final copies ofbriefing notes. standard procedures or instructions given to
officers who are required to communicate with the next-of-kin ofsoldiers killed in
Afghanistan about thefindings ofinquiry officer reports and their possible release,' and
ITEM 5. Final copies ofany media communications plan or strategy. as well as talking
points, drafted between the dates in Item 1 relating to the public release ofinquiry officers'
reports on Australian soldiers killed in Afghanistan. "

FOt Statutory deadline
3.
Your request was registered following receipt ora revised scope on 29 May 2012. The FOI
processing time was suspended on 1 June 2012, when you were advised of the preliminary
assessment ofFOI charges associated with processing your request. By email dated, 15 June 2012,
you sougbt waiver of the estimated charges. By emailed letter, dated 16 July 2012, I relayed my
decision to reduce the charges estimate. By email dated, 18 July 2012, you sought internal review
of my decision; the internal review decision, to reduce the charges further, was relayed to you in an
emailed letter dated, 17 August 2012.

On 27 August 2012, you paid the required deposit towards the processing charges. On this
4.
date the request was referred for action, tbe charges were imposed and the FOI processing time
recommenced. By email, dated 18 August 2012, I sought your agreement to extend the FO)
processing time, in accordance with section 15AA [extension of time with agreement] of the FOI
Act, by 22 days. You agreed to the extension and the due date was extended to 15 October 2012.
5.
The purpose of this letter is to provide you with the decision relating to the documents that
are the subject of your request.
FOI decision maker

6.
Mr Rod Dudfield, Director, Freedom of Information, is the accredited decision maker, under
the FO} Act, in relation to your request.
Documents identified
7.
Mr Dudfield identified 68 documents which matched ]tems 1,2,3 and 5 of your request; a
schedule of documents is at Enclosure 1.
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Decision
8.
Mr Dudfield decided to release the identified documents with material deleted, in
accordance with section 22 [access to edited copies with exempt or irrelevant matter deleted] of the
FOI Act, on the grounds that the deleted material is exempt under sections 33 [documents affecting
national security, defence or international relations], 38 [documents to which secrecy provisions of
enactments apply] and 47F [public interest conditional exemptions - personal privacy] ofthe FOI
Act. He also decided to refuse access to Item 4 of the request under section 24A [requests may be
refused if documents cannot be found, do not exist or have not been received] ofthe FOI Act.

9.
Material was also removed from a number of documents, in accordance with subparagraph
22(1)(a)(ii), as it does not match the scope ofthe request and is therefore considered irrelevant. Mr
Dudfield's reasons for this decision are set out below.
Material taken into account
10.

In making his decision Mr Dudfield had regard to:
•
•
•
•
•

The content of the identified documents in issue
Relevant provisions in the FOI Act
The guidelines published by the Office of the Australian Information Commissioner
under section 93A of the FOI Act (the guidelines)
Advice from the Commissions of Inquiry Directorate whose duties relate to the matters
referred to in the document
Your submissions in support of factors favouring disclosure but advising that you were
not interested in the personal information ofthe soldiers andlor their families.

Item 4
Mr Dudfield noted that the Commissions of Inquiry (COl) Directorate advised that there are
11.
no documents which match the scope of Item 4 of your request. The COl Directorate advised that
engagement with the family is through drafting letters which are signed offby either the Chief of
the Defence Force (CDF) or the Director, CDFCOJ and delivered by the relevant ADF member.
This process accords with the Minister's statement to Parliament on Afghanistan on 9 February
2012, whereby any decision to publicly release an Inquiry Officer Report is made after weighing the
wishes of family members and public interest in releasing the Report to the general public.
12.
Accordingly, Mr DudfieJd was satisfied that there are no documents which match the scope
of Item 4 of the request and as such, he decided to refuse access to Item 4 under section 24A of the
FOI Act.
13.
Notwithstanding the above, Mr Dudfield noted that the letters referred to above are captured
by Item 3 of your request.
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Section 22
14.
Subparagraph 22(1)(a)(ii) of the FOI Act allows a decision maker to remove irrelevant
material from identified documents. Mr Dudfield found that the majority ofthe identified
documents contained materia] which is irrelevant to your request. He considered that the material is
irrelevant because if refers to the Inquiry Officer reports themselves including the procedures and
policies in place to ensure that the relevant legislation (Defence (inquiry) Regulations) are adhered
to. In some instances, Mr Dudfield decided to retain material that would be considered irrelevant to
the scope of the request but due to the limited harm of its release decided to release the material as it
may assist in your understanding ofthe matters at hand and provide useful context.
15.
While the material redacted is considered irrelevant to the scope of the request, ifit was to
be considered, it is important to note that the material would also be considered exempt under
sections 33, 38 and 47F of the FOI Act.
Exemption claims
Section 33
16.
Mr Dudfield found that the document identified as Item 1.4 on the schedule of documents
contained material which, if it were to be released, would or could cause damage to the defence
and/or international relations of the Commonwealth.
17.
The above mentioned material referred to current techniques, tactics and procedures relied
on by Australian soldiers in Afghanistan. If this material was to be released it would provide a
significant tactical advantage to an adversary and could expose our soldiers to unnecessary risk.
Further, the material also refers to information regarding our coalition partners. This material is
shared on the explicit understanding that it was communicated in confidence, and to release this
material would only serve to undermine Australia's positive relationship with coalition partners.
18.
Taking all of the above into consideration Mr Dudfield considered that some material in
document reference 1.4 is exempt under subparagraphs 33(a)(ii) and 33(a)(iii) of the FOI Act.
Section 38
19.

Subsection 38(1) of the FOI Act states:
'(1) Subjecllo subsection (JA), a document is an exempt document if:
(a) disclosure ofthe document, or information contained in the document, is
prohibited under a provision ofan enactment; and
(b) either:
(I) that provision is specified in Schedule 3: or
(ii) this section is expressly applied to the document. or information, by that
provision, or by another provision ofthai or any other enactment. '

20.
Subsection 38( 1) exempts a document if disclosure ofthe document, or information
contained in the document, is prohibited under a provision of an enactment. The provision must be
specified under'Schedule 3 - Secrecy provisions' ofthe FOI Act, or a provision of an enactment
must expressly apply section 38 ofthe FOI Act to the document.

5

21.
Release of the parts of the identified documents is prohibited under sub regulation 63(2) of
the Defence (Inquiry) Regulations 1985. specified in Schedule 3 of the FO) Act. Regulation 63 of
the Defence (Inquiry) Regulations 1985 deals with disclosure of records or reports of Courts of
Inquiry. A person to whom the regulation applies is guilty of an offence, under sub regulation
63(2). if they disclose to a person, or make available to the public generally, information contained
in the records or reports of a Court of Inquiry. Under sub regulation 78(1). if a person is appointed
as an Inquiry Officer, regulation 63 applies to and in relation to the Inquiry Officer as ifthe Inquiry
Officer constituted a Court ofInquiry.
22.
Accordingly, Me DudfieJd was satisfied that parts of the identified documents, as detailed on
the schedule of documents, are exempt under subsection 38(1) ofthe FOI Act.
Public interest conditional exemptions
Section 47F - personal privacy
23.
Mr Dudfield found that the identified documents contained personal information, such as the
name, signatures and mobile phone numbers of ADF personnel, the names, addresses and other
contact details and personal opinions of next of kin and other family members of deceased soldiers
and specific details regarding injuries sustained by the deceased. Mr Dudfield was satisfied that the
above material constituted personal information, and its disclosure would be considered
unreasonable.
24.
Subsection 47F requires that Mr Dudfield consider the following when addressing the
personal privacy exemption:
•
•
•
•

the extent to which the information is well known;
whether the person to who the information relates is known to be (or to have been)
associated with the matter dealt with in the documents;
the availability ofthe information from publicly accessible sources; and
any other matter the agency or Minister considers relevant.

25.
Mr Dudfie1d noted that some of the identified personal information may be known within
the ADF community; however, he does not consider that the specific identified personal
information is well known, or that the personal information of some of the persons are known to be
associated with the matter dealt with in the documents. Mr Dudfield did not consider that the
personal information, as it appears in the identified documents, was available from publicly
accessible sources.
Taking all ofthe above into account Mr Dudfield was satisfied that the specific material is
conditionally exempt under section 47F of the FOI Act.

26.

Section 47F ~ public interest considerations
27.
Subsection l1A(5) of the FO) Act provides that conditionally exempt matter must be
released unless, in the circumstances, access to that documents at this time would, on balance, be
contrary to the public interest. The guidelines state (at 6.8-6.9):
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The term 'public interest' is necessarily broad and non-specific because what constitutes the
public interest depends on the particular facts ofthe matter and the context in which it is
being considered ...
To conclude that, on balance, disclosure ofa document would be contrary to the public
interest is to conclude that the benefit to the public resultingfrom disclosure is outweighed
by the benefit to the public ofwithholding the information. The decision maleer must
analyse, in each case, where on balance the public interest lies, based on the particular
facts ofthe matter at the time the decision is made.
28.
Subsection 11 B(3) ofthe FOI Act states factors favouring access to the documents in the
public interest include whether access to the documents would do any ofthe following:

(a)
(b)
(c)
(d)

promote the objects ofthis Act
inform debate on a matter ofpublic importance
promoie the effective oversight ofpublic expenditure
allow a person to access his or her own personal information

29.
Mr Dudfield considered that the public interest in promoting the objects of the FOI Act had
been satisfied by granting access, in some form, to government held documents. He did not
consider that the release of.the identified documents would contribute to public debate, while he
appreciated that the release ofthis material is ofinterest to you, he did not consider that the general
public would consider that this provides any new information on the topic at hand - being policy
relating to the release or non release of Inquiry Officer reports into the deaths of Australian soldiers
in Afghanistan. The identified documents do not relate to public expenditure, Mr Dudfield
acknowledged that there is a cost associated with Australia's involvement in the war in
Afghanistan, but these documents do not discuss such expenditure.
In coming to his decision regarding the release of the identified personal information,
30.
Mr Dudfield considered that release ofthe material may promote unsolicited contact to ADF
members and the families ofthe deceased from members of the media or by members of the
community. He reflected on the grief that, undoubtedly, the families continue to experience. He
also considered that releasing the material without consulting with the parties would be
unreasonable, but to formally consult with them would only heighten any grief they are
experiencing.

31.
Finally, Mr Dudfield also considered that you advised that you were not interested in
'information that could identify casualties or their families. or involve operationally-sensitive
information'
Payment of Charges

32.
Following review ofthe FOI processing charges associated with your request (as detailed in
paragraphs 3-5 above), the charges were finally imposed a t _ Upon completion of your
request, the actual amount for processing was calcu]ated, after deducting the free decision making
time, to b e _ However, as explained in my letter, dated 1 June 2012, the amount payable
can only be more than the preliminary assessment ifthe decision is to release all of the requested
documents in full.
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33.
In this instance, the remaining balance is the difference between the i~harge amount
and the deposit you have already paid. Accordingly, you are required to pay _ _ in order to
finalise your request.
34.
Please complete and return the form at Enclosure 2 to the FO! Directorate, this form is an
agreement to pay charges. Upon receipt ofthe form an invoice will be generated, noting this can
take up to 3 business days. Details about payment of the invoice are on the form. We wilJ provide
the documents in the form approved for release as soon as practicable after receiving the form.

Rights of review
35.
The FOI Act provides for rights of review of decisions. A copy of the fact sheet "Freedom
of Information - Your Review Rights" setting out your rights of review is at Enclosure 3.
36.

The FOt Act can be accessed online at: http://www.comlaw.gov.aulDetailslC2011C00803

FOI Disclosure Log
36.
In accordance with the requirements of section 11 C of the FOI Act, Defence is required to
publish details of information released under the FOI Act. Defence publishes identified documents
relating to requests within two working days ofreceipt by the applicant. Defence will also publish
this decision notice with privacy deletions. We will advise you of the publication date when the
documents are dispatched to you.

Further advice

37.

Should you have any questions in regard to this matter please contact me directly on
(07) 3332 6359. Alternatively, the FOI team can also be contacted on the details at the top of this
letter.
Yours sincerely

Theresa Stinson
Assistant Director - Media Case Management
Freedom of information
15 October 2012
Enclosures:
1.
Schedule of Documents
2.
Agreement to pay charges form
3.
Fact Sheet: Freedom ofInformation- Your Review Rights

