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Dear_
1.
I refer to your fax attached at Enclosure 1, dated 12 February 2013, in which you requested
access to documents, under the Freedom ofInformation Act 1982 (FOI Act).
Background
2.
I also refer to an email addressed to your contact
dated 15 February
2013, in which Mr Rod Dudfield, Director FOI, indicated that your request was not valid under
section 15(2)(b) of the FOI Act. Subsequently by email dated 8 March 2013, _
agreed to
the revised scope attached at EncloSure 2.
3.
I also refer to an email addressed to _ , dated 13 March 2013, in which Mr Dudfie1d '
advised that, under section 24AA of the FOI Act, he considered your revised request was too broad
to be processed. Subsequently, via email dated 13 March 2 0 1 3 , _ agreed to the following
revised scope:

"In relation to the Defence Estate Consolidation Project:
ITEM la - Executive Summary oflhefinal report emanatingfrom ofthe Defence Estate
Consolidation project.
ITEM 1b -Table ofContents ofthe final report emanatingfrom ofthe Defence Estate
'\.
.Consolidption pr.ojecl.,
In relation to the Strategic Reform Program's (SRP) Estate Companion Review:
ITEM 2 - A copy ofthe final report ofthe SRP's Estate Companion Review.
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ITEM 3 - An unredacted copy ofChapter 12 ofthe 2008 Audit ofthe Defence Budget
(Pappas Review).'
4.
The purpose of this letter is to provide you with the decision relating to the documents that
are the subject of your request.
.
FOI decision maker
5.
Mrs Gabby Taylor, Acting Assistant Secretary. Strategic Refonn, is the authorised officer
pursuant to section 23 of the FOI Act to make a decision on this FOI request.
Documents identified
6.
Mrs Taylor identified four documents as matching the description of your request. A
schedule of documents is at Enclosure 3. For ease ofreference and for the purposes of processing
this request, I have added an FOr Item number to each document, which corresponds with the
schedule. Documents in the fonn approved for release will be posted via registered post.
Decision
7.

Mrs Taylor has decided to:
a. deny access to two documents under section 47C [public interest conditional
exemptions-deliberative process ]of the FOI Act; and
b. partial1y release two documents with deletions made in accordance with subsection
22(1) [Access to edited copies with exempt or irrelevant matter deleted] of the FOI
Act. on the grounds that the deleted material is considered exempt under sections
47C [public interest conditional exemptions-deliberative process] of the FOI Act;
and/or section 47D [public interest conditional exemptions-financial or property
interests of the Commonwealth] of the FO} Act; and/or section 33[documents
affecting national security, defence or international relations] of the FOI Act.

Material taken into account
8.

In making her decision Mrs Taylor had regard to:
a. the content ofthe identified documents;
b. relevant provisions in the FOI Act;
c. Defence guidance material on the FOI Act;
d. the Guidelines published by the Office ofthe Australian Information Commissioner
under sectio1l93A ofthe FOI Act (the Guidelines); and
e. the Principles on open public sector infonnation issued by the
Commissioner.

Inf~nnation

Reasons for decision - Section 47C
9.
On advice from the Department of Prime Minister and Cabinet Mrs Taylor found that the
FOI Act includes provisions under section 47C to protect documents. that are involved in the
government's broader decision-making and deliberative processes. Some ofthe documents, in Mrs
Tay10r's view, contain deliberative infonnation, which ifdisclosed at this point in time would
release matter relating to opinion, advice and recommen~ations for the.purposes ofthe deliberative
processes involving functions of Defence.
~

10.
'Under section 47C(l) of the FOr Act, a document is conditionally exempt if its disclosure
would disclose matter (deliberative matter) in the nature of, or relating to, opinion, advice or
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recommendation obtained, prepared or recorded, or consultation or deliberations that have _~aken
place, in the course of, or for the purposes of, the deliberative processes involved in the functions of
an agency or Minister. Access must generally be given to a conditionally exempt document unless it
would be contrary to the public interest.
11.
Mrs Taylor considered that the information was conditionally exempt at this time, under
subsection 47C(1) ofthe FOI Act, as it is currently being considered by Defence. Further, as the
information is still under consideration, it does not represent the Department's, Minister's or
Government's final view on either its content or possible actions on recommendations arising from
it.
12.
Mrs Taylor believed that the premature release of this information prior to its full
consideration has the potential to impact on Defence.

-

13.
Taking into account the guidelines issued by the Australian Information Commissioner, it is
noted that one consideration in the exemption under section 47C is whether the document includes
content ofa specific type, namely deliberative matter. It is Mrs Taylor's view the information
contains material which can be protected under subsection 47C(1) of the FOI Act, due to its
deliberative nature.
Reasons for decision - Section 47D
14.
Section 47D provides that a document is conditionally exempt ifits disclosure under the
FOI Act would have a substantial adverse effect on the financial interests of the Commonwealth.
Access Inust generally be given to a conditionally exempt document unless it would be contrary to .
the public interest.
15.
On examin~ng the documents Mrs Taylor found that some documents contained information
and opinions which might impact future supply of contracted services to Defence sites, value of
Commonwealth property and long term Defence relationships with associated communities both in
a social and commercial sense. The information reflects the deHberations of, and considerations
taken into account by Defence regarding the viability ofbases into the future, and the premature
release of such information could increase speculation as to the commercial value of
Commonwealth property therefore affecting the Departments ability to either obtain best value for
land holdings- if acquisition is required or property disposal is contemplated. In addition, as one of
Australia's largest landholders the release ofthe Department's deliberations over the future of
Defence bases, especially those in metropolitan areas, could have a significant deleterious effect on
property values of adjacent land owners and the surrounding commu.nities and businesses.
16.
Mrs Taylor took into account the guidelines issued by the Australian Information
Commissioner noting that the financial interests of the Commonwealth may encompass an- indirect
effect. In relation to the material identified as exempt under section 47.0, Mrs Taylor noted that, if
this information was released, contracted services to the Commonwealth may be j eopardi sed,
which, accordingly, would not serve the financial interests of the Commonwealth as requests for
tender and future contract negotiations could be unduly influenced which would not be in the public
interest as there is an expectation that Commonwealth agencies will seek on behalf ofthe Australian
people best value for money for contracts entered into.
17.
Mrs Taylor found that the release of the information would have an adverse effect on the
financial interests of the Commonwealth in that it may prejudice the ability of the Commonwealth
to pursue its commercial objectives. Accordingly, Mrs Taylor was satisfied that the information was
exempt under section 47D.
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Reasons for decision - Section 33
18.
Mrs Taylor decided to exempt the document from release, in part, pursuant to subsection
33(a)(ii) of the FO! Act.
Section 33 of the FO! Act relevantly provides:
"A document is an exempt document if disclosure ofthe document under this Act:
(a)

would, or could reasonably be expected to, cause damage to:

(i)
(ii)

the security ofthe Commonwealth;
the defence ofthe Commonwealth .... "

19.
Mrs Taylor was satisfied that the relevant material is exempt under subparagraph 33(a)(ii) of
the FO! Act because it is of a sensitive nature, and pertains to strategic military imperatives. Mrs
Taylor considered that if this information was to be released it would inform adversaries of both the
ADF's current and future capabilities, which would be a significant tactical disadvantage and could
expose ADF membe~ to unnecessary risk
20.
In deciding that material was exempt under section 33 of the FOI Act, Mrs Taylor also
considered the mosaic effect. The Guidelines state that:
5.33 Normally when assessing the potential harm in releasing a document, a decision
maker looks at the contents ofthe document in question. But when evaluatingpotential
harmfol effects ofdisclosing documents that affect Australia's national security, defence or
international reiations. decision makers may take into account the intelligence technique
usually known as the 'mosaic theory', This theory holds that individually harmless pieces of
information, when combined with other pieces, can generate a composite - a mosaic - that
can damage AuStralia 's national security, defence or international relations. Therefore.
decision makers may need to consider other sources ofinformation when considering this
exemption.
5.34 The mosaic theory does not relieve decision makers from evaluating whether there
are real and substantial grounds for the expectation that the claimed effects will result from
disclosure. It is a question offact whether the disclosure ofthe information, alone or in
conjunction with other material, could reasonably be expected to enable a person to
ascertain the identity or existence ofa confidential source. This is not always simple. For
example, in Re Slater and Cox the evidence that persuaded the AATofa 'mosaic effect'
claim was an analysis of22 thirty-five-year-old documents.
21.
Where Mrs Taylor considered that material pertains to security provisions which have been
made for the safety ofdeployed members, Mrs Taylor made such deletions as were necessary to
prevent these inferences from being made, in acCordance with sections 22 and 33 of the FOI Act.

Public interest test - Section 47C and 47D
22. . As sections 47C and 47D are conditional exemptionst Mrs Taylor applied the public interest
test. in order to determine whether disclosure of the documents would'be contrary to' the public.
interest. Mrs Taylor took into account the following public interest factors in favour of and against
disclosure:
Factors in favour of disclosure
a. promoting the objects of the Act (refer sections 3 and 3A);
b, informing debate on a matter ofpublic importance;.and
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c. promoting effe~tive ove,rsight ofpublic e~penditure.
Factors against disclosure
a. interest in preserving the efficient and proper functioning of government;
b. interest in protecting the integrity of the decision making process by separating the final
decision making policy from the opinions and advice ofthe officials who contributed to the
consideration.
c. prejudice the competitive commercial activities of an agency;
d. harm the interests of an individual or group of individuals; and
e. prejudice the management function of an agency.
23.
In assessing whether disclosure of the conditionally exempt material is, on balance, contrary
to the public interest, Mrs Taylor considered the range of relevant factors that favour access to a
document set out in section 11 B(3) [public interest exemptions - factors favouring access] of the
FOI Act.
24.
Mrs Taylor noted that disclosure may promote some ofthe objects of the FOI Act, as
information held by the Government is a national resource. However, it is Mrs Taylor's view, that
while the documents may be of some interest to certain parts ofthe community in that it reveals
Government processes, the premature released of information that has yet to be considered by
Government is not in the general public interest. This judgment is based on Mrs Taylor's view that·
release ofinformation and deliberations before final decisions are made regarding future basing
options for the ADF would most likely cause unacceptable speculation which would harm future
Commonwealth financial or property interests, create community concern' over associated property
valuations, undue worry over viability of local commercial suppliers and businesses and the
agency's ability to undertake unhindered contract negotiations for future base support and
maintenance.
In coming to this conclusion Mrs Taylor considered ramification of any base closure or
25.
expansion as it may relate to local surrounding communities which rely on Defence for
employment, business opportunities and social contribution. While it is well acknowledged that
these publics in particular have an interest in any decision related to the matter, it is also
acknowledged that speculation created as a result ofdeliberations which have yet to be ratified
would have a destabilizing effect on those communities which could cause unnecessary and undue
financial hardship and concern.

26.
Defence as a Government agency also has a responsibility to the public to ensure that it
continues to manage allocated'resources effectively, efficiently and with financial accountability.
This includes the department's obligation to undertake contract negotiations to obtain best value for
money. Release of the department's deliberations relating to future bases and the economic
arguments accompanying those deliberations could cause serious complications with respect to
future contact negotiations which is not in the public interest.
27.
Premature release ofvarlous options for future basing for the ADF would also cause harm to
one special public being the current members of the Defence Force and their families as well as
future soldiers, sailors, airmen and air women who are required to work and live at the locations
decided by Government. Before any public announcement or release of information about future
basing of the ADF is made the department has an obHgation to work with its people to properly
inform them as those most affected, As no decisions have been made in respect to Defence estate
consolidation it would be unacceptable and harmful to initiate ill-informed public speculation as'
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this could have serous impact on ADF retention, morale and future recruitment programs, which is
not in the interest of the defence community of the public at large.
In coming to the above decision, Mrs Tay]or considered subsection 118(4) [public interest
28.
exemptions - irrelevant factors] ofthe FOI Act. Accordingly, Mrs Taylor considered that, on
balance, the public interest factors against disclosure outweigh the factors for disclosure of the
exempt material contained in the document. Therefore, Mrs Taylor decided on balance that it would
be contrary to the public interest to release the infonnation considered exempt under subsection 47C
[deliberative process] and subsection 47D [documents affecting the financial or property interests of
the Commonwealth] of the F01 Act.
I
Section 22
29.
Subsection 22(1) of the FOI Act requires that where a decision maker refuses access to a
document, they must consider releasing the document with exempt matter deleted, where possible.
Mrs Taylor considered releasing the documents to which she has denied access, by removing the
exempt material would necessarily render the document meaningless and oflittle or no value to the
applicant.

Rights of review
30.
The FOI Act provides for rights ofreview of decisions. A copy of the fact sheet, "Freedom
of Infonnation - Your Review Rights", setting out your rights of review is at Enclosure 4.
FOI Disclosure Log
31.
In accordance with the requirements of section 11 C of the FOI Act, Defence is required to
publish details of infonnation released under the FOI Act. Defence publishes identified documents
relating to requests within two working days of receipt by the applicant. Defence will also publish
this decision notice with privacy deletions.

Further information
32.
All departmental action on your request is now complete. Should you have any questions in
regard to this matter please contact this office.
33.

The FOI A~ may be accessed at: http://www.comlaw.gov.aulDetailslC201IC00803
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