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Decision
1.

Under s 55K of the Freedom of Information Act 1982 (the FOI Act), I set aside the decision of the
Department of Defence (the Department) of 16 December 2016. I substitute my decision that the
‘evaluation weightings’, material that the Department found to be exempt under s 47E(d) of the FOI Act,
is not exempt.

2.

The Department must now provide the applicant with a copy of page 21 of the document.

Scope of IC review
3.

On 15 September 2016, the applicant applied to the Department for access to:
… all the documents comprising the Defence approved evaluation methodology for the Defence
Infrastructure Panel 2017-2022 tender process that was released to market between June and
August 2016 …
I also request a copy of the Objective configuration record for each document …
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4.

On 9 November 2016, the Department advised the applicant that it had identified 12 documents falling
within the scope of the request. The Department gave the applicant access to 11 documents in full and
the remaining document in part (the document). In making its decision, the Department relied on the
certain operations of agencies exemption (s 47E(d)) and the personal privacy exemption (s 47F) of the FOI
Act. The Department also deleted material that it considered irrelevant to the request under s 22(1)(a)(ii)
of the FOI Act.

5.

On 25 November 2016, the applicant sought internal review of the Department’s decision in relation to
the application of s 47E(d) to material on two pages of the document.1

6.

On 16 December 2016, the Department advised the applicant of its decision to release further material
from one page of the document. Specifically, the Department released the evaluation criteria, comprising
of six categories, and a ‘yes/no’ evaluation weighting in respect of a single evaluation criterion.2 The
Department also found that the material on the other page which it had originally exempted under
s 47E(d) was outside the scope of the applicant’s request and it therefore deleted this material under
s 22.3

7.

On 21 December 2016, the applicant sought IC review of the Department's decision under s 54L of the
FOI Act. The applicant reduced the scope of IC review by advising the Office of the Australian Information
Commissioner (OAIC) that it only sought review of the Department’s application of s 47E(d) to the
remaining ‘evaluation weightings’.4

8.

Accordingly, the issues to be decided in this IC review are whether:

9.

1
2
3
4



the evaluation weightings that the Department found to be exempt under s 47E(d) of the FOI Act is
conditionally exempt material under this provision, and



if so, whether giving the applicant access to a conditionally exempt document at this time would, on
balance, be contrary to the public interest (s 11A(5) of the FOI Act).

In making my decision, I have had regard to the following:


the Department’s original decision and reasons for decision



the Department’s internal review decision and reasons for decision (the decision under review)



the FOI Act, in particular s 47E(d)



the Guidelines issued by the Australian Information Commissioner under s 93A of the FOI Act to
which agencies must have regard in performing a function or exercising a power under the FOI Act
(FOI Guidelines), in particular paragraphs [6.95] — [6.103] and [6.120] — [6.123], and



the parties' submissions.

Pages 21 and 22.
Material on page 21.
Material on page 22.
Page 21.
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Certain operations of agencies exemption
10. As discussed in the FOI Guidelines and in IC review cases,5 for a document to be conditionally exempt
under s 47E(d), it would need to be shown that disclosure would, or could reasonably be expected to,
have a substantial adverse effect on the proper and efficient conduct of the operations of an agency.
11. The FOI Guidelines explain:
For the grounds in ss 47E(a)–(d) to apply, the predicted effect needs to be reasonably expected to
occur… There must be more than merely an assumption or allegation that damage may occur if the
document were to be released.
…
An agency cannot merely assert that an effect would occur following disclosure. The particulars of
the predicted effect should be identified during the decision making process, including whether the
effect could reasonably be expected to occur. Where the conditional exemption is relied upon, the
relevant particulars and reasons should form part of the decision maker’s statement of reasons, if
they can be included without disclosing exempt material …6

12. The document is a Project Procurement Plan for a commercial services panel arrangement for the
Department’s infrastructure division. It details, among other things, the scope of the project, anticipated
project timeframe and the procurement and evaluation methodology. Relevantly, the Project
Procurement Plan contains a table setting out the tender evaluation criteria and the respective
evaluation weightings. It is this final category of material that the applicant is seeking.
13. The applicant submits that disclosure of the evaluation weightings would not adversely affect the
Department’s operations. In particular, the applicant submits that the tenders have now closed and that
other tenderers would not be disadvantaged from the release of this material. The applicant also submits
that any effect from disclosure is likely to be positive as tenderers would be better informed in making
tenders. The applicant says that disclosure would therefore increase competition and efficiency in the
tendering process.
14. At the time the Department made its internal review decision, the tender evaluation process was
ongoing. This process was finalised during the course of this IC review, and the Department then provided
additional submissions to the OAIC.
15. The Department submits that while this particular tender process has been finalised, the evaluation
criteria and weightings are typical for engagements that will occur over the life of the panel arrangement
from 2017 to 2022. The Department contends that disclosure of the evaluation weightings would expose

5

6

Office of the Australian Information Commissioner, Guidelines issued by the Australian Information Commissioner under s 93A of
the Freedom of Information Act 1982 at [6.95] – [6.103] and [6.120] – [6.123]; ‘JM’ and Australian Taxation Office [2016] AICmr
60; ‘HY’ and Civil Aviation Safety Authority [2016] AICmr 3; Seven Network and the Department of Finance [2015] AICmr 87;
Marty Ross and Australian Curriculum, Assessment and Reporting Authority [2015] AICmr 75; Australian Broadcasting
Corporation and Civil Aviation Safety Authority [2015] AICmr 21; and Penny Wong and Department of the Prime Minister and
Cabinet [2016] AICmr 6.
FOI Guidelines at [6.101] and [6.103].
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the Department’s decision-making processes, allowing tenderers to focus on the more heavily weighted
criteria. In particular, the Department said:
… I consider that this will erode the competitive nature of the tendering process as companies will
tailor their responses to focus strongly on the highly weighted areas and not address other areas in
the same level of detail. Although thorough tender evaluation will be conducted, this could lead to
tender submissions requiring additional work through negotiations, workshops and incur
unnecessary time delays and financial costs through additional legal support to address areas of the
tender submission requiring further details to be provided prior to contract award.
On whether the effect would be reasonably expected to occur:
Defence offers debriefs to its successful and unsuccessful tenderers. I consider it highly likely that if
published, the information will circulate very quickly to industry members including those on the
DIP whereby it could reasonably be considered that an adverse effect would be expect occur.

16. The Department’s submissions essentially rely on the assumption that tenderers would focus on highly
weighted criteria at the expense of other criteria, consequently requiring the Department to invest
additional resources in finalising the details of tender submissions. However, the Department has not
provided any evidence or reasoning to show that these effects could reasonably be expected to occur.
17. As I discussed above at [6], the Department has released its evaluation criteria in response to the
applicant’s FOI request. As such, key information about how tenders will be assessed is already available
and it is apparent that tenderers could already tailor their responses based on this information.
18. As I discussed above at [13], the applicant contends that any effect from disclosure is likely to be positive
as tenderers would be better informed in making tenders, and that this would enhance competition and
efficiency in the tendering process. In this case, where the relevant tender process has been finalised, I
agree with the applicant that disclosure of the evaluation weightings would allow the applicant and other
tenderers to be better informed in the tendering process, and that this could increase efficiency in future
tendering processes.
19. In my view, the Department has not demonstrated how tailoring tender responses based on the
evaluation weightings, beyond the level of tailoring that tenderers are already able to do based on the
evaluation criteria, could or would result in an erosion of competition in the tender process and result in
other flow-on effects.
20. On the material before me, I am not satisfied that there are real and substantial grounds for the harm
claimed from the disclosure of the evaluation weightings. In my view, the harm claimed is more in the
nature of a mere possibility or allegation of harm.
21. The document is not conditionally exempt.
22. Given that I have found that the document is not conditionally exempt, it is unnecessary for me to
consider whether giving access to a conditionally exempt document would be contrary to the public
interest for the purposes of s 11A(5).

Timothy Pilgrim
Australian Information Commissioner
4 October 2017
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Review rights
If a party to an IC review is unsatisfied with an IC review decision, they may apply under s 57A of the FOI Act to have the
decision reviewed by the Administrative Appeals Tribunal (AAT). The AAT provides independent merits review of
administrative decisions and has power to set aside, vary, or affirm an IC review decision.
An application to the AAT must be made within 28 days of the day on which the applicant is given the IC review decision
(s 29(2) of the Administrative Appeals Tribunal Act 1975). An application fee may be payable when lodging an application
for review to the AAT. Further information is available on the AAT's website (www.aat.gov.au) or by telephoning 1300
366 700.

