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The impact on the Law of the Sea Convention on the
roles and activities of the RAN in meeting Australian
Government requirements
Commander M.H. Miller, RAN
The primary role of the Australian Defence Force (ADF) is to maintain the territorial
sovereignty of Australia. In the case of the ADF’s maritime forces, principally the Royal Australian
Navy (RAN), this involves maintaining sovereign rights in the waters surrounding the Australian
continent and offshore estate. In the last decade, the single biggest factor impacting maritime
jurisdiction has been the entry into force in November 1994 of the United Nations Convention on
the Law of the Sea 1982 (LOSC) and the establishments of Exclusive Economic Zones (EEZs). In
Australia’s case, the addition of an EEZ has meant that the maritime area of responsibility has grown
into 16 million square kilometres of ocean that shares jurisdictional boundaries with seven other
coastal states.1 This has had a direct impact upon the RAN’s peacetime policing of the maritime
approaches, but it also affects the RAN in other ways. Specifically, the interpretation of the LOSC
by other coastal states impacts on the way in which the RAN conducts its strategic tasks in support
of Australia’s regional strategic interests. All of these factors are important inputs into Australia’s
maritime strategy, and thus the activities of the RAN.
This paper explores the impact that the LOSC has had on the roles and activities of the RAN
in meeting the requirements of the Australian Government. Firstly, the paper briefly looks at the key
regimes and zones introduced in LOSC and their general impact on maritime operations. Next, current
Australian Government requirements for the ADF are explored, specifically, how these requirements
are translated by RAN doctrine into an interrelated triangle of roles: constabulary, diplomatic and
military. Then, using a methodology that aligns each role with certain LOSC zones, the paper
explores how LOSC interpretations are impacting upon each of these roles, in both Australian waters
and foreign waters. Finally, the impact upon maritime strategy of the LOSC and broad implications
for freedom of navigation is assessed.
The overarching premise in the paper is that it has not just been LOSC regulations, per se,
that have impacted RAN activities in both Australian waters and in the waters of Australia’s Adjacent
Maritime Region (AAMR).2 But the interpretation of LOSC by coastal states for their own strategic
purposes, and the interaction with Australian national interests, that have shaped RAN roles and
activities at sea.
The general impact of the Law of the Sea on maritime operations
The LOSC is a unique regime made up of a number of sub-regimes that have the effect
of forming multiple zones of jurisdiction in the ocean.3 These zones were created in an attempt to
balance the rights of coastal states to the resources and jurisdiction of the sea, against the interests of
other states for equitable access to those resources and protection of navigational freedoms.4
This balancing act has impacted upon maritime forces, including navies, in several general
ways. First, increased jurisdiction has resulted in increased activity by the coastal state’s own
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maritime forces to enforce sovereign rights for resources and maintain territorial security. These are
termed constabulary operations. Second, the increased jurisdiction of other states has had the effect
of reducing the area of the high seas and therefore imposed greater qualifications the freedom of
navigation of maritime forces.5 Of significant interest to navies is where states make excessive claims
to waters, or where they seek to impose additional rights within zones with the intention to constrain
other states’ military operations.
Finally, the overlapping of LOSC jurisdictions, particularly of EEZs, has been a source of new
conflicts when combined with existing territorial disputes. In some cases, this has resulted in the buildup of military forces to support the assertion of claims.6 In the AAMR, the simmering dispute involving
competing sovereignty and LOSC claims in the Spratly Islands is a striking example of this tension.7
Overall, the oceans are a tapestry of complex maritime jurisdiction that require careful navigation by
states and their navies when pursuing national interests in their own waters and in the region.
The maritime requirements of the Australian Government and RAN roles
The fundamental responsibility of the Australian Government is the security of Australia, and
thus the primary requirement upon the ADF is the maintenance of territorial sovereignty, principally
from armed attack. However, the government recognises that national security is not simply a matter
of military operations to defend the maritime approaches to the continent, and has set other strategic
tasks for the ADF to meet the national interests. In a maritime sense, ensuring territorial sovereignty
also involves peacetime, low level constabulary operations to manage maritime borders and protect
sea resources. Additionally, these strategic tasks include fostering security and stability in the region
by projecting influence through cooperation, coalitions and diplomatic operations.8 As McLennan
succinctly expresses:
Navies, as states’ traditional instruments of maritime strategy, always have fulfilled a much wider function than
just shipping protection or fighting wars. Navies exist in order to use the sea to further their nations interests—
for the passage of trade and people, and the exploitation of resources, to further national wealth, and for the
projection of influence to ensure an external environment [supportive] to the creation of that national wealth.9

The RAN has translated this strategic guidance into a triangle that illustrates the span of
maritime operations (roles)—constabulary, diplomatic and military—and the attendant tasks or
activities within each role (Figure 1). What is immediately evident is the very broad range of activities
that the RAN is required to be proficient in supporting national interests.
Having explored ‘the roles and activities of the RAN in meeting Australian Government
requirements’, the focus will now shift to how the LOSC is impacting upon those roles. A simple
methodology will be used that examines each role of the RAN against three separate LOSC regimes
and interpretation issues. First, the impact of LOSC on RAN constabulary roles will be examined
by looking at RAN tasks in Australian waters. Then the impact of LOSC on naval diplomacy will
be reviewed through issues in foreign coastal waters, notably where there are attempts to restrict
freedom of navigation by imposing requirements or limiting passage options in archipelagos. Finally,
the impact of LOSC on military operations will be examined in light of restrictions that some coastal
states are trying to place upon military activities in the EEZ. 10
Constabulary roles in Australian waters
In August 1994 Australia established its EEZ and so accepted rights and responsibilities for
approximately 16 million square kilometres of ocean—more than twice the area of the Australian
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Figure 1: Span of Maritime Operations11
continent.12 The 1998 Australia’s Ocean Policy then articulated the governments regime for management
of the rights and responsibilities in this marine environment. Two of the policy’s broad goals are to
exercise and protect Australia’s rights and jurisdiction over maritime areas and resources; and to meet
Australia’s international obligations under the LOSC and other international treaties.13 Furthermore,
Australia’s Ocean Policy reflects higher strategic requirements when it reiterates that it is the task
of the ADF to safeguard Australia’s marine jurisdictions, to control the maritime approaches and to
exercise and protect Australia’s sovereignty and sovereign rights.14 These statements echo directly the
provisions under the LOSC for coastal states to enforce laws and regulations in their waters, and thus
also places explicit responsibilities upon the RAN for that enforcement by constabulary operations.15
Naval constabulary operations, or policing operations, are defined as:
The use of military forces to uphold a national or international law, in a manner in which minimum violence
is only used in enforcement as a last resort and there is some evidence of a breach or intent to defy. The level
and type of violence that is permitted will frequently be specified in the law, mandate or regime that is being
enforced. [emphasis added]16

The highlighted text in this definition serves to emphasise that the raison d’etre of the Navy
in constabulary operations is to enforce laws, such as LOSC.
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Referring to the triangle that represents the span of maritime operations (Figure 1), there are
several tasks that are encompassed within the constabulary role. For the purposes of this paper, the
ones of particular concern with respect to the LOSC and RAN operations in Australian waters are:
Environmental and Resource Management and Protection, and Maritime Barrier Operations. The
first task encompasses activities such as fisheries and environmental protection in the EEZ. While the
latter task encompasses border protection responsibilities such as customs and quarantine operations,
and the prevention of illegal immigration in the contiguous zone (CZ) and territorial sea (TS).
Within LOSC the conservation of living resources in the EEZ, and the protection and
preservation of the marine environment, are well established as a coastal state responsibility.17
Similarly, the rights of the coastal state to prevent border incursions into the TS and CZ are well
defined in LOSC. Specifically, by providing the fact that illegal immigration and drug smuggling
are prejudicial to the good order and security of the coastal state, the state is given rights under
international law to take necessary steps in the TS and CZ to prevent the passage of vessels carrying
out these illegal activities.18
For decades the RAN has led Australia’s efforts in surveillance and enforcement of Australia’s
sovereign rights in the EEZ (for fisheries and environmental protection), and in the TS and CZ (for
border protection). However, in the last decade the strategic economic value of living resources and
the marine environment has increased, and so too has national and government focus on ‘green’
issues. Likewise, recent political imperatives to counter illegal immigration and smuggling have
driven increased national surveillance and enforcement operations. Correspondingly, the tempo of the
RAN in meeting these roles has increased. The fleet has been deployed from the tropical waters near
Indonesia, to the icy seas of the Southern Ocean in operations to enforce Australia’s responsibilities
under the provisions of LOSC.
In summary, the LOSC was the catalyst for an oceans policy that articulated the government’s
regime for the management of the rights and responsibilities in Australia’s marine environment. A
strategic portion of these constabulary responsibilities are undertaken by the RAN in the EEZ, TS
and CZ, notably for environmental and resource management and protection, and border operations.
Finally, a national understanding of the strategic implications that have flowed out from the LOSC,
rather than the LOSC per se, has driven the tempo of RAN constabulary operations.
Naval diplomacy and the coastal waters of foreign states
Warships are important symbols of a state’s national power, and have the mobility, flexibility,
reach and persistence to convey messages and influence events overseas in support of a nation’s
foreign policy.19 Looking at the span of maritime operations (Figure 1), the naval diplomacy task of
interest for LOSC analysis in this paper is presence. Presence is ‘the exercise of naval diplomacy in
a general way involving deployments, port visits, exercising and routine operating in areas of interest
and to deter’.20 Intuitively then, the way in which LOSC is interpreted and implemented by foreign
states will have an impact on the way in which the RAN can operate in foreign water.
In the AAMR, the LOSC has become a diplomatic weapon deployed by states seeking
to bolster their national security and sovereign rights.21 In particular, several coastal states have
interpreted the LOSC to impose greater restrictions on freedom of navigation on foreign warships
than the Australian Government is willing to accede. The types of passage regimes that are causing
tension are innocent passage in the territorial sea, archipelagic sealanes passage (ASLP) and transit
passage through international straits.
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The first area of tension is the right of innocent passage in territorial seas, and in particular,
whether such passage is subject to a requirement of either prior notification or prior authorisation by
the coastal state. This is a form of thickened jurisdiction.22 LOSC clearly delineates the meaning of
innocent passage and prohibited activities during that type of passage.23 In territorial waters the coastal
state has the strongest sovereign powers and may prevent non-innocent passage, establish restrictions
on innocent passage, or temporarily suspend innocent passage to protect its ‘national security’.24 It
is this issue of security that causes strategic concern. Several AAMR states view warship innocent
passage as a threat to sovereignty and have used the LOSC to justify a requirement for warships to
notify their passage.25
The argument for notification rests upon the combination of customary international law with
the LOSC. Customary practice by some states has included notifying warship innocent passage, and
since the LOSC states that innocent passage ‘shall take place in conformity with this Convention and
with other rules of international law’ (emphasis added) several coastal states argue that notification
is therefore legally justified.26 By contrast, states opposed, including Australia, assert that such
notification has the effect of impairing the right of innocent passage in contravention to LOSC Article
24. ‘Indeed, the list of non-innocent passage contained in [Article] 19(2) clearly indicates that the
activities in (a)–(f) are concerned primarily with warships, and would be superfluous if such a right
of innocent passage did not exist’.27
The next area of tension concerns passage in archipelagic waters. The Asia–Pacific region
has the seven of the 14 states of the world claiming archipelagic status, and thus the LOSC regimes
of ASLP and transit passage are particularly important concepts in the AAMR.28 The 1982 LOSC
created a new regime where an archipelagic state can draw baselines around its islands to enclose
the waters. Previously such enclosure would have created internal waters with the attendant rights
of innocent passage. However, the 1982 LOSC balanced the need for shipping access through these
large tracts of water by creating the regime of archipelagic waters where the sovereignty of the state
applies, except in certain passages (either archipelagic sea lanes or international straits). Outside of
the routes, ships only have right of innocent passage. However, within the sea lanes innocent passage
is non-suspendable, the ship can transit in the normal mode and there is a right of overflight. For
navies, the fact that warships can transit ‘in the normal mode’ is significant as it permits manoeuvres,
flying operations and submarine submerged transit.29 However, of issue in archipelagic waters are the
subtle differences between the regimes for ASLP and transit passage through international straits. In
simple terms, ASLP is a more restrictive regime that confines passage and overflight to a particular
route and axis designated by the archipelagic state.
The existence of passage differences in archipelagos has prompted Indonesia and the
Philippines to argue that passage through three strategic straits in their archipelagic waters are not
transit passage but ASLP.30 This has the specific effect of geographically constraining the routes on
which ships can transit. Indonesia has also advised that it will only designate three North–South
passages through its archipelago that qualify for ASLP—the Sunda, Lombok and Omboi/Wetar
Straits. Any other passages through the archipelago would therefore be within archipelagic waters,
and thus innocent passage, and able to be suspended.
Australia has protested Indonesia’s claim as it impacts upon Australia’s strategic requirements
for non-suspendable East–West trade routes through the archipelago.31 Australia continually
demonstrates its rights for these East–West passages by having the RAN transit on routes normally
used for navigation, within the archipelago, in the normal mode. Similar to Indonesia, the Philippines
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has claimed all waters within its archipelago as historic waters and thus internal waters that require
permission for entry—a concept that is enshrined in the Philippines Constitution. Australia also
protests this claim by having RAN warships transit in the normal mode through the archipelago.
In summary, Australia considers that requirements for notification and restrictions on
passage in archipelagos are excessive interpretations of the LOSC and discriminatory to warships.
In conducting innocent passage without notification and normal mode passage within regional
archipelagos, the RAN is directly exercising Australian national influence.
Military operations in foreign EEZs and the high seas
In the last decade, one of the more significant issues that has impacted upon the operation
of navies has been the reduction of the traditional high seas caused by the creation of EEZs and
Archipelagic states. In the final side of the triangle that is the span of maritime operations (Figure
1), this paper will now examine the impact of LOSC upon the operations of the RAN in foreign
state’s EEZ. The two main issues are, firstly, restrictions upon military activities by coastal states, and
secondly, the tension over surveys and marine scientific research (MSR) in EEZs, both of which are
causing issues in the AAMR.
LOSC establishes the EEZ as a zone of shared rights and responsibilities, where the rights and
jurisdiction of the coastal state over living and non-living resources are balanced with the freedom of
navigation and lawful use by other states. Importantly, other states must conduct their activities in the
EEZ with due regard to the laws and rights of the coastal state, and vice versa.32 However, a regional
trend to thicken jurisdiction in the EEZ is causing issues for naval operations in two ways. Firstly,
coastal states have been tightening regulations with respect to environmental controls and MSR out
of concern for resource protection. Secondly, coastal states have been seeking to regulate activities
that are not regarded by the international community as being within their jurisdiction, as a way of
reinforcing national security. Namely, by prohibiting other state’s military activities in their EEZ.33
The term military activities is not defined by LOSC, but it is generally understood to include normal
ship operations, task force manoeuvring, launch and recovery of aircraft, operating military devices,
intelligence collection, weapons exercises, ordnance testing and military surveys.34
The AAMR states of Malaysia, India and Bangladesh contend that military activities are not
peaceful, and have prohibited the conduct of military activities in their EEZs without their consent.35
This prohibition has been justified using the LOSC and UN Charter to assert that military activities
constitute a threat of force against the coastal state, and are therefore not peaceful.36 In contrast,
Australia and other states consider that the EEZ regime in UNCLOS does not permit the coastal
state to limit military activities in its EEZ. Australia maintains that high seas freedoms exist in the
EEZ and this therefore permits the conduct of military activities, with some limitations.37 The test
is whether the military activities impact upon the sovereign rights of the coastal state, on a case-bycase basis. For instance, if a weapon firing would endanger the coastal states fishing resources, it
would not be conducted.
On the issue of research and surveying, LOSC does not permit other states to conduct MSR
without the permission of the coastal state. However, the LOSC is not specific on the conduct of
hydrographic survey and military surveys that collect marine data that does not impact upon coastal
state resources or that is not for scientific purposes. The United States and United Kingdom maintain
that these types of military surveys, along with intelligence collection, are covered under high
seas freedoms, and therefore outside the jurisdiction of coastal states.38 In the AAMR China, the
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Philippines, Cambodia and North Korea protest this.39 At this stage, the RAN does not engage in
hydrographic or military surveys in other states’ EEZ, primarily due to limited capabilities. However,
the strategic reactions in the AAMR to these LOSC interpretations are being monitored.
In summary, interpretation of the LOSC by coastal states in the AAMR has, in some cases,
increased restrictions in the oceans, particularly for military activities. Australia’s stance has been
to demonstrate its objection to thickening jurisdiction by having the RAN continue to exercise the
freedom to conduct military activities in foreign states’ EEZs, while monitoring the strategic trends in
the AAMR. Finally, Australia promotes its strategic interest in this regard through regional exercises
with coastal states in order to assuage security and resource concerns. By demonstrating that the RAN
is a competent, professional military organisation that is concerned with other states’ environmental
and security issues, the RAN is furthering cooperation and understanding, and hence Australia’s
national interests.
Maritime strategic implications for the RAN
In reviewing the roles and activities of the RAN against LOSC zones, what has become
evident is that the interpretation and implementation of the LOSC has had an identifiable effect upon
the operations of the RAN. This has been most evident in constabulary operations where the LOSC
has brought increased rights and responsibilities that have been translated into tasks for the RAN.
However, what is also evident is that the policies, security concerns, and jurisdictional concerns of
other coastal states, as well as Australia, impact the roles of the RAN. The significance is that this
must be incorporated into Australia’s maritime strategy for the RAN.40
Finally, as the global security environment continues to become more uncertain, the
importance of the oceans to connect a nation with its allies and its major interests is also an increasing
strategic concern.41 The mobility of the RAN is an important input into Australia’s maritime strategy,
and it is becoming even more important as restrictions on freedom of navigation tighten. In the words
of Captain Galdorisi, USN:
An essential element of such mobility is assurance that sea and air lanes of communication will remain open
as a matter of international legal right—not at the sufferance of coastal and island nations along the route or
in the area of operations.42

Conclusion
This paper has explored the impact that LOSC has had on the roles and activities of the RAN
in meeting the requirements of the Australian Government. The overarching premise that has been
followed is that it has not just been the LOSC regulations, per se, that have influenced these roles, but
the way in which LOSC has been interpreted and applied by coastal states, including Australia.
In Australia, national understanding about LOSC and the marine environment has been
growing. There is greater strategic awareness of not only Australia’s rights to resources, but
also responsibilities to manage and protect resources, the environment and Australian borders.
Consequently, the tempo of constabulary roles conducted by the RAN has been growing. In the wider
ocean, freedom of navigation is under pressure from coastal states who are using LOSC to justify
imposing additional restrictions and requirements, particularly upon warships. The RAN is being
used to constantly demonstrate the resolve of the Australian Government to maintain freedom of
navigation in territorial waters, archipelagic waters and the EEZs of coastal states.
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Overall the LOSC establishes zones of shared rights and responsibilities throughout the
oceans that require cooperation to work smoothly. So long as states battle with concerns about
national security, resource exploitation, environmental protection and sovereign rights, the LOSC
will be manipulated, interpreted and disputed by states on both sides of the equation. The navies of
these states will remain important strategic assets as both sides compete to influence outcomes on
the ocean, and the roles and activities of navies, including the RAN, will continue to be set by the
strategic agenda.
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