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Abstract

This paper examines the likely impact of any constitutional change by Japan on its relations with China,
particularly in the context of the Senkaku/Diaoyu islands dispute. It notes that while several policy
options have been canvassed as potential solutions to the dispute, none is seemingly palatable to one or
both parties, suggesting that a long-term solution is not foreseeable, and that the potential for increased
tension will remain.

The paper argues that while Japan’s recent constitutional reinterpretation is not likely to impact the
Senkaku/Diaoyu dispute, any change to allow a more liberal use of Japan’s military forces would likely
result in increased regional tensions, particularly in terms of Japan’s relations with China. The paper
concludes that in the interests of maintaining a stable regional security environment, Japan—and other
influential parties—need to be particularly cognisant of the risks involved in advancing any such
proposal.



The Senkaku/Diaoyu Islands Dispute: The likely impact of any
constitutional change by Japan on its relations with China

Introduction

Since 2010, there has been considerable tension between Japan and China over the
Senkaku/Diaoyu islands in the East China Sea. A group of unoccupied islands and rocks, totalling
an area of seven square kilometres, the Japanese-administered islands are 200 kilometres
northeast of Taiwan and a similar distance southwest of Okinawa.! China also claims sovereignty
of the islands. As a result of these competing sovereignty claims, there has been a longstanding
territorial dispute between the two states which, over time, has escalated into a regional
flashpoint.

This paper will firstly examine the impact of Japan’s recent reinterpretation of Article 9 of its
Constitution as it relates to collective self-defence. It will then argue that the Senkaku/Diaoyu
dispute is a regional flashpoint that will continue unless changes to policy settings are made in
both China and Japan. The paper will examine several policy options that have been canvassed,
noting that none seems particularly palatable. Against that background, the paper will conclude
that while Japan’s recent constitutional reinterpretation is not likely to impact the
Senkaku/Diaoyu dispute, any change to allow a more liberal use of Japan’s military forces would
likely result in increased regional tensions, particularly in terms of Japan’s relations with China.

Revising Japan'’s security posture

Within a year of taking office, following a landslide majority election in December 2012, Prime
Minister Shinzo Abe’s Liberal Democratic Party government introduced several security
initiatives intended to strengthen Japan’s regional security posture and provide a revised
strategic framework for the Japan Self-Defense Forces (JSDF).2 These initiatives reflected an
iterative progression by successive Japanese governments to move away from the restrictive
interpretations of Japan’s 1951 Constitution, which specifically renounces war and prohibits
Japan from maintaining the potential for war by denying the right of belligerency to the nation.3

The shift stems in part from a resurgence of Japanese nationalism but also from US pressure for
Japan to contribute more both to international security and the US-Japan alliance.* Put simply,
the US would prefer Japan to become a ‘normal’ state and move away from the pacifist basis of its
Constitution. In July 2014, Prime Minister Abe announced further measures, notably cabinet
approval of a reinterpretation of the Japanese Constitution, aimed at allowing the JSDF to
participate in collective self-defence measures.>

The right to self-defence was not excluded by the 1951 Constitution. Indeed, its constitutional
basis was used by Prime Minister Yoshida in 1954 to establish the JSDF as a military force for
defensive purposes.® At the same time, Prime Minister Yoshida limited the expectations of his US
ally by announcing that Article 9 did not permit participation in collective self-defence
arrangements or the use of the JSDF internationally.” That interpretation, in the context of the
1951 Security Treaty between the US and Japan, formed the basis for what became known as the
‘Yoshida doctrine’.8

The July 2014 reinterpretation of Article 9 is therefore significant in that it supplanted the 60-
year-old Yoshida doctrine, allowing the JSDF to take action in support of an ally that has come
under military attack. The reinterpretation does not alter the primacy of self-defence but
expands on the standards whereby the JSDF may use force should an ally of Japan be attacked.0
These standards were further codified in Japan’s 2015 Defence White Paper, articulating the
conditions that must be met before the use of force in collective self-defence can be authorised.!

The constitutional reinterpretation provoked criticism from China and South Korea, based on
lingering resentment of Japanese aggression in World War 2.12 However, while the changes are




significant in terms of Japanese security policy, the use of force is still heavily constrained and
does not reflect a normative defence policy, not least because of Article 9’s continuing denial of
the right of belligerency.!* Any fundamental change towards a normative policy could arguably
only come about as a result of constitutional amendment.

Prime Minister Abe has mooted that possibility. However, he has yet to table any such change,
which would likely be strongly contested domestically.l* Hence, it can be argued that
notwithstanding the rhetoric from China and South Korea, Japan’s new collective self-defence
powers do not alter the strategic calculus for regional disputes. Any future move to alter the
Constitution, however, would likely have significant ramifications.

The flashpoint of the Senkaku/Diaoyu islands

The origins of the Senkaku/Diaoyu islands dispute stem from the end of the Sino-Japanese War in
May 1895, when China ceded Taiwan and its surrounding islands to Japan under the Treaty of
Shimonoseki.1s In 1969, a geophysical report highlighted the potential for oil reserves in the East
China Sea, sparking a revival of the dispute, with subsequent territorial claims by China and
Taiwan.l® These claims were ignored by Japan, which continued to administer the islands,
establishing a status quo whereby Japan has ignored Chinese claims for sovereignty.l”

This status quo was reinforced when Chinese Vice Premier Deng Xiaoping visited Japan in 1978,
signing the ‘Sino-Japanese Peace and Friendship Treaty’, and agreeing a modus vivendi whereby
the sovereignty dispute would be shelved for future generations to solve.l® The agreement
implicitly removed any justification for a Chinese challenge to Japanese control of the islands,
which Japan interpreted as implicit recognition of Japanese sovereignty.1?

In the following years, a number of small-scale incidents in the vicinity of the islands periodically
sparked diplomatic tensions between China and Japan.2® However, these incidents were
successfully managed through diplomatic dispute resolution arrangements, while domestic
actions in both countries to thwart excessive nationalism were able to maintain the spirit of the
modus vivendi.

However, the equation changed dramatically in 2012, when the Japanese Government decided to
purchase three of the islands, effectively nationalising the islands. This resulted in escalatory
measures by the Chinese, turning the status quo on its head and elevating the Senkaku dispute to
aregional flashpoint.?! In an official paper released in 2012, China asserted that:

China has maintained routine presence and exercised jurisdiction in the waters of Diaoyu Dao....
China has also exercised administration over Diaoyu Dao and the adjacent waters.22

Continuing incidents, together with China’s establishment of an air defence identification zone
(ADIZ) in the airspace around the islands, show that China’s reaction to the nationalisation of the
islands signals a clear departure from its previous policy.23 China is now openly challenging the
Japanese claim to both sovereignty and administration of the islands, which has included a
formal claim lodged with the UN.24 For its part, Japan’s official response to China’s ADIZ has been
more cautious, with its 2015 Defence White Paper saying that ‘Japan is demanding China to
revoke any measures that go against the principle of the freedom of overflight over the high
seas’.2s

The current situation is characterised by policy settings that have had the effect of heightening
tensions between China and Japan, with a commensurate increase in the risk of miscalculation
following any incident at sea or in the air. If not managed well, the consequences of any such
incident are obviously significant. The possibility of an imbroglio escalating into conflict cannot
be dismissed, with the potential also to draw in the US in defence of its ally.26

The options for resolution

In order to manage the current tense situation, characterised by heightened tension and the
attendant risk of miscalculation, there is a need for Japan and China to continue to develop crisis




management mechanisms. This is especially apparent given that the recently-declared Chinese
ADIZ overlaps a Japanese ADIZ, declared in 1969.27

At present, there are two mechanisms with the potential to assist in times of crisis, namely the
2014 Code for Unplanned Encounters at Sea (reached at the 2014 Western Navies Symposium
and now agreed by 21 countries) and the nascent China-Japan Maritime Mechanism (proposed
by Japan but not yet agreed by China).28 However, such mechanisms are only useful to treat the
symptoms of the problem—they do not address the underlying, structural issues at the heart of
the dispute.

There are four broad options that have been canvassed regarding the structural issues. The first
is essentially aligned to the modus vivendi, which would see the competing claims of sovereignty
put aside for resolution at a later time. However, in order to reduce tensions to pre-2012 levels, it
is likely that China would require Japan to recognise its own sovereignty claims that were made
in response to Japan’s purchase of the islands in 2012.2° That is unlikely to be agreed by the
Japanese government, which believes that its own claim has a sound basis in international law. It
would also likely attract negative domestic comment in Japan, especially given the growing sense
of Japanese nationalism and public antipathy towards China.3?

The second option would be to seek resolution of the respective sovereignty claims through
international arbitration, such as the International Court of Justice (IC]). This option could be
pursued by Japan, as it is a signatory to the Court’s jurisdiction. However, China does not
recognise the compulsory jurisdiction of the IC], and is unlikely to accept any decision relating to
competing sovereignty claims.3! So while this option may seem appealing, it would require a
major concession on the part of both countries—China to recognise the jurisdiction of the IC],
and Japan to acknowledge the existence of China’s claim—which is unlikely for the foreseeable
future.

The third option would be for Japan to use its generally-accepted administration of the Senkaku
Islands to declare the region an international marine park, as proposed by Taiwan’s President Ma
Ying-jeou in 2012.32 Such an option would be attractive internationally, particularly as it would
ban the exploitation of seabed resources, which is an underlying element of the competing
claims. However, there has been no indication that either China or Japan would agree to such a
proposal, and it seems unlikely that either could be persuaded to put aside their claims in favour
of such a park, despite some thawing in tensions following the meeting between Japan’s Prime
Minister and China’s President in November 2014.33

The fourth option would be a revival of the stalled 2008 China-Japan Consensus on Resource
Development.3* At the time, the agreement was effective in gaining concessions from both
parties, including agreement on joint resource development in the immediate vicinity of the
islands. However, later incidents and disagreements soured the prospect of further collaboration.
Nevertheless, this initiative has the potential to be revived, and could provide worthwhile follow-
on initiatives, in an attempt to restore the conditions that existed before 2012.

Conclusion

This paper has argued that without treating the structural issues associated with the Senkaku
dispute, there can be no long-term solution, and that the potential for increased tension will
remain. The four policy options canvassed in this paper should not be viewed as absolute. Indeed,
realpolitik on behalf of both countries will most likely mean that none of the options will be
palatable and that a different path will have to be trod.

Regardless, there is a real need to return to a pre-2012 environment where disputes were
handled without resort to escalatory measures. The November 2014 bilateral discussions
between Prime Minister Abe and President Xi, which included specific agreements for improving
Japan-China relations, were a promising first step, with indications that further talks may have a
de-escalating effect.35




For Japan, the path to becoming a ‘normal’ security actor through constitutional change is fraught
with risk, both domestically and in terms of regional stability. Should Prime Minister Abe table
any proposal for constitutional reform prior to de-escalation of the Senkaku dispute, China’s
reaction would likely be ardent and escalatory. In the interests of maintaining a stable strategic
environment in the East China Sea and the broader Northeast Asia region over the coming
decade, Japan—and other influential parties—need to be particularly cognisant of the risks
involved in advancing any such proposal.
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