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DATE   day of February 2011.  

PARTIES 

Commonwealth of Australia represented by and acting through the Department of 
Defence ABN 68 706 814 312 (Commonwealth)  

Air Company Vertical-T LCC 
a company registered in the Russian Federation Registration number 1026901919450 
(Contractor)  

RECITALS 

A. The Commonwealth requires the provision of transportation services for the movement of 
cargo by air within the Middle East Area of Operations (MEAO).   

B. The transportation services are required to support the Australian Defence Force (ADF) 
operations and the Commonwealth’s ad hoc requirements.  

C. The Contractor agrees to provide the Services on the terms and conditions set out in this 
Contract.  

OPERATIVE PROVISIONS 

1. INTERPRETATION 

1.1 Definitions 

In this Contract, unless the contrary intention appears, terms have the meanings given to 
them in the Glossary at Schedule 1. 

1.2 Interpretation 

In this Contract, unless the contrary intention appears: 

(a) headings are for the purpose of convenient reference only and do not form part of 
this Contract; 

(b) the singular includes the plural and vice-versa; 

(c) a reference to one gender includes the other; 

(d) a reference to a person includes a body politic, body corporate or a partnership; 

(e) a reference to an Act is a reference to an Act of the Commonwealth, State or 
Territory of Australia, as amended from time to time, and includes a reference to 
any subordinate legislation made under the Act; 

(f) a reference to a clause includes a reference to a subclause of that clause; 

(g) a reference to an item is a reference to an item of a Schedule to this Contract; 

(h) a reference to 'US$', ‘USD’ or ‘$US’ means the United States of America dollar 
unless otherwise stated; 

(i) a reference to a specification, publication, Commonwealth policy or other 
document is a reference to that specification, publication, Commonwealth policy or 
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document as that specification, publication, Commonwealth policy or document 
may be amended from time to time; 

(j) the word ‘includes’ in any form is not a word of limitation; and 

(k) a reference to a party includes that party’s administrators, successors, and 
permitted assigns. 

1.3 Precedence of documents 

If there is any inconsistency between the documents comprising this Contract, a 
descending order of precedence will be accorded to: 

(a) these Conditions of Contract;  

(b) the Schedules;  

(c) any document incorporated by express reference as part of this Contract, 

so that the terms of the higher ranked document, to the extent of the inconsistency, will 
prevail. 

1.4 Objectives 

The objectives of this Contract are to:  

(a) to provide an effective capability to the ADF that: 

(i) supports the ADF’s mission to ‘fight and win’; 

(ii) supports the Commonwealth’s policy of Defence self-reliance; and 

(iii) minimises the Commonwealth’s costs of moving Relevant Cargo; 

(b) to encourage the most efficient possible use of resources for moving Relevant 
Cargo; 

(c) to work within a framework that ensures personnel and materiel safety, and 
assures compliance with all laws and other regulatory requirements; and 

(d) to achieve these joint objectives through a culture of mutual respect and co-
operation, and in an environment that fosters continuous improvement, cost 
efficiency, transparency and open, honest and timely communication.  

2. COMMENCEMENT AND TERM 

2.1 Term 

Subject to clause 2.2, this Contract commences on the date that the last party signed the 
Contract and, unless terminated earlier in accordance with this Contract or otherwise, 
expires on 31 August 2011.  

2.2 Options to extend 

(a) The Commonwealth may, in its absolute discretion, extend the Term:  

(i) for a period of 10 months beyond the end of the Term(first extension); 
and 
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(ii) for a further period of 6 months beyond the first extension (second 
extension). 

(b) The Commonwealth may exercise its options to extend the Term under 
clause 2.2(a) by giving written notice the Contractor at any time but not later than 
two months prior to the expiry of the then current Term by notice.  

(c) Where the Commonwealth exercises its option to extend the Term of this Contract 
under clause 2.2(a), the Contract will continue for the extended Term on the same 
terms and conditions. 

2.3 Transition-in activities 

(a) Subject to its obligations under clause 2.4, the Commonwealth has no obligations 
under this Contract until the Services Start Date. However, this clause 2.3(a) does 
not limit or affect any right the Commonwealth has, whether under this Contract or 
otherwise. 

(b) The Contractor must, on or before the Transition In Date: 

(i) deliver, and obtain the Commonwealth's Approval of, the Services Plan in 
accordance with clause 3.8;  

(ii) provide the Commonwealth with details of the Local Representative and 
the Contractor Representative; 

(iii) provide each of the following to the Commonwealth: 

(A) a certified copy of each Air Operator's Certificate; 

(B) copies of all documentation submitted to the Aviation Authorities in 
relation to the Aircraft; 

(C) evidence that the Contractor is certified as meeting all applicable 
ICAO and IATA standards; 

(D) the list of Contractor Personnel present in Afghanistan as required 
under clause 7.1, together with the following: 

(I) copies of any security and background checks required by 
the Commonwealth; 

(II) copies of passports, identification documents, visas, and 
other documents required to enter and exit Afghanistan;  

(III) copies of Geneva Conventions Identification Cards, if the 
Contractor Personnel has been issued such a card by a 
member state; 

(IV) evidence that the Contractor Personnel has received 
personal security/protection training; 

(E) evidence the Contractor has effected the insurance arrangements 
required under clause 21; 

(iv) brief the Commonwealth on the accident and reporting procedures of the 
Contractor; 

(v) provide the Commonwealth with details of the Telephone Service;  
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(vi) obtain, and provide copies to the Commonwealth of, all Approvals required 
in order for the Contractor to provide the Services in accordance with this 
Contract; and 

(vii) provide the Commonwealth with any other information in relation to the 
Contractor, the Contractor Personnel or the performance of the Services, 
as required by the Commonwealth by notice to the Contractor at least 5 
Working Days before the Transition In Date. 

(c) The Contractor must, as soon as possible but no later than the Services Start Date:  

(i) ensure the Aircraft is positioned at the Base Airport and ready to be used 
by the Contractor in providing the Transport Services;  

(ii) ensure all personnel required to operate the Aircraft and provide the 
Transport Services are sufficiently close to the Base Airport to provide 
those services and meet the requirements of clause 7.1; and 

(iii) be ready, willing and able to perform Transport Services under this 
Contract. 

(d) The Commonwealth may, by notice to the Contractor, waive compliance with a 
requirement of clause 2.3(b) or 2.3(c). A waiver may be subject to conditions 
specified in the notice. 

(e) The Contractor must notify the Commonwealth as soon as the requirements of 
clause 2.3(b) and 2.3(c) have been met. 

(f) If the Commonwealth is satisfied that all the requirements of clause 2.3(b) and 
2.3(c) have been complied with or waived (and, if waived subject to conditions, that 
all the conditions have been complied with), the Commonwealth must notify the 
Contractor as soon as practicable.  

(g) If the Commonwealth is not satisfied that all the requirements of clause 2.3(b) and 
2.3(c) have been complied with or waived on or before the Transition In Date or 
the Services Start Date (as applicable), then, without limiting the Commonwealth’s 
other rights under this Contract or at law, the Commonwealth may give a notice to 
the Contractor terminating this Contract under clause 23.3(k) with effect from the 
date specified in the notice.  

(h) The Contractor releases the Commonwealth from any liability it otherwise may 
have had to the Contractor, and the Contractor will not be entitled to make any 
Claim against the Commonwealth, arising out of or in connection with such 
termination.  

2.4 Aircraft parking arrangements 

(a) The Contractor must, within 30 days after the Effective Date, establish all 
necessary long term civil parking arrangements at the Base Airport for each 
Aircraft. 

(b) The Commonwealth must use its best endeavours to secure interim parking at the 
Base Airport for the Aircraft and have the parking available:  

(i) from the Services Start Date; and 

(ii) until the date that is 30 days after the Effective Date (or such longer date 
as may be agreed by the Commonwealth in writing).  
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(c) The Commonwealth must notify the Contractor by the Transition In Date whether 
or not it has secured the interim parking referred to in clause 2.4(b).  

(d) If the Commonwealth is unable to secure the interim parking referred to in 
clause 2.4(b):  

(i) the Commonwealth must, by notice to the Contractor, postpone the 
Services Start Date until the earlier of: 

(A) the Commonwealth secures the interim parking; 

(B) the Contractor establishes the long term civil parking 
arrangements at the Base Airport as required under clause 2.4(a) ;  

(C) 30 days after the Effective Date (or such later date as the 
Commonwealth may agree in writing); and 

(ii) the Contractor's obligations under clause 2.3(c) and to provide Transport 
Services commence upon the Services Start Date as notified under clause 
2.4(d)(i). 

3. PROVISION OF THE SERVICES 

3.1 Description of the Services 

The Contractor must, in accordance with this Contract: 

(a) provide the Transport Services as tasked by the Commonwealth under this 
Contract, up to a maximum of 88 Block Hours per month; 

(b) provide, operate and maintain all Aircraft required for the provision of the Transport 
Services; 

(c) obtain all Approvals necessary for the performance of the Transport Services; 

(d) plan and coordinate the performance of the Transport Services; 

(e) safely and securely move the Relevant Cargo from each Loading Location to each 
Unloading Location by the relevant Delivery Time and as set out in an Advance 
Departure Notice as confirmed or varied by a Pre-Departure Notice;  

(f) except where this Contract expressly provides otherwise, provide, operate and use 
all suitable equipment, materials and consumables including cranes, forklifts and 
ramps and bridging plates required for the loading, tie down/securing, slinging and 
unloading of the Relevant Cargo and for the provision of the Services; and 

(g) provide all appropriately qualified personnel for performing the Services.  

3.2 Requirements for the Services 

The Contractor must perform the Services:  

(a) in accordance with this Contract;  

(b) in a manner that is consistent with achieving the objectives set out in clause 1.4;  

(c) to the satisfaction of the Commonwealth Representative; 

(d) diligently, effectively and to a high professional standard; 
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(e) using personnel who: 

(i) are suitably qualified with appropriate skills and experience; and  

(ii) hold an appropriate current certificate, authorisation, clearance or 
accreditation at all times during the provision of the Services, including 
(where applicable) in accordance with the Aircraft Operating Certificate for 
the Aircraft and the rules and regulations of the countries in which the 
Aircraft will operate; 

(f) in accordance with all relevant laws, statutes, regulations, by-laws and policies of 
the Commonwealth, with the requirements of any State, Territory or local authority, 
and with all relevant orders, directives, and instructions issued by ISAF; 

(g) in accordance with any applicable laws of any foreign countries including those in 
which the Aircraft will operate;  

(h) subject to the remainder of this clause 3.2, in accordance with the Contractor's 
Company Operations Manual governing the operation of the Aircraft; and 

(i) in accordance with the reasonable directions from time to time of the 
Commonwealth Representative. 

3.3 Obligations regarding Relevant Cargo 

(a) The Contractor must ensure that: 

(i) the Relevant Cargo is kept safe and secure at all times while it is in the 
care custody or control of the Contractor or a Subcontractor;  

(ii) any safety or security requirements specified by the Commonwealth from 
time to time are complied with; and 

(iii) the Relevant Cargo is only handled by suitably qualified persons or by 
persons supervised by suitably qualified persons, in a safe, responsible, 
competent and skilful manner. 

(b) Where the departure of an Aircraft is delayed (except to the extent the delay is 
caused by the Commonwealth, its officers, employees and agents), the Contractor 
must ensure that the Relevant Cargo is securely stored in accordance with any 
directions given by the Commonwealth. 

(c) The Contractor must, immediately upon becoming aware that any Relevant Cargo 
in its care, custody or control is lost, destroyed or damaged, notify the 
Commonwealth Representative of the event in writing. 

(d) The Contractor must not, and must ensure that the Contractor Personnel does not, 
without the prior written approval of the Commonwealth Representative: 

(i) use the Relevant Cargo; 

(ii) modify the Relevant Cargo; or 

(iii) transfer possession or control of the Relevant Cargo to any other person, 
other than to the Commonwealth at the relevant Unloading Location. 

(e) The Relevant Cargo remains the property of the Commonwealth at all times.  The 
Commonwealth retains the right to reasonably identify the Relevant Cargo as its 
property and the Contractor must preserve any means of identification. 
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(f) The Contractor must not, and must ensure that its officers, agents, employees and 
contractors do not: 

(i) represent itself or themselves (as the case may be) as being the owner of 
the Relevant Cargo; or 

(ii) create or allow to be created any lien, charge, mortgage or encumbrance 
over any Relevant Cargo. 

3.4 Dangerous Goods 

(a) Subject to clause 3.4(c), the Contractor must carry all Relevant Cargo specified in 
an Advance Departure Notice, including any Relevant Cargo which comprise 
Dangerous Goods. 

(b) In respect of any Relevant Cargo which comprise Dangerous Goods, the 
Contractor must comply with all applicable Australian and international statutory 
and regulatory requirements, including any requirements set out in the Technical 
Instructions for the Safe Transport of Dangerous Goods by Air, approved and 
published by ICAO from time to time and the IATA Dangerous Goods Regulations 
2010 (as amended from time to time) unless the Commonwealth grants an express 
written waiver. 

(c) Where the Relevant Cargo includes Dangerous Goods, the Commonwealth must: 

(i) specifically identify the Dangerous Goods in the relevant Advance 
Departure Notice or Pre-Departure Notice and provide details of UN 
numbers, United Nations (UN) class numbers, quantities and net explosive 
quantities in respect of the Dangerous Goods; 

(ii) provide the Contractor with certified and completed dangerous goods 
documentation in accordance with applicable ICAO, IATA and other 
regulatory requirements upon delivery of the Relevant Cargo to the 
Contractor at the Loading Location; 

(iii) ensure that the Dangerous Goods are packaged in accordance with 
applicable ICAO, IATA and other regulatory requirements; and 

(iv) deliver the Dangerous Goods to the Contractor at the Loading Location for 
acceptance by the Contractor in accordance with the ICAO, IATA and 
other regulatory requirements. 

3.5 Ground Handling Services   

(a) The Contractor will be responsible for providing all Ground Handling Services for 
the loading and unloading of Relevant Cargo from the Aircraft at all Loading 
Locations and Unloading Locations for each Transport Service, except to the 
extent the Commonwealth agrees to provide assistance in accordance with 
clause 12.4. 

(b) Without limiting clause 3.5(a), the Contractor must load and unload all Relevant 
Cargo at each Loading Location and Unloading Location, including: 

(i) loading the Relevant Cargo at the Loading Location and from a point 
agreed between the parties, in the vicinity of the landing zone, onto the 
Aircraft; and 
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(ii) unloading the Relevant Cargo from the Aircraft at the Unloading Location 
and to a point agreed between the parties, in the vicinity of the landing 
zone.  

(c) The Contractor must load and unload all unit load devices required for the 
Transport Services.  

3.6 Tie down 

(a) The Contractor must safely and securely tie down all Relevant Cargo and/or load 
devices in or on the Aircraft in accordance with: 

(i) the loading instructions in the operating manual for the Aircraft; 

(ii) any requirements of any Aviation Authorities; and 

(iii) any applicable laws, directions, Approvals or standards.  

(b) The Contractor must, upon completion of the loading and tie down/securing of the 
Relevant Cargo (including where the Commonwealth has provided assistance), 
examine the tie down/securing of the Relevant Cargo to ensure that it is safe and 
secure.   

3.7 External transport of Relevant Cargo 

If any Relevant Cargo is proposed to be secured externally to the Aircraft using a cargo 
sling, the Contractor must:  

(a) ensure that the pilot and other Contractor Personnel involved are suitably qualified 
to prepare for, and carry out, the external loading operations; 

(b) ensure that the Relevant Cargo is safely and securely loaded into the cargo sling, 
and the cargo sling is safely and securely attached to the Aircraft, in accordance 
with:  

(i) all applicable operating manuals;  

(ii) the requirements of any Aviation Authorities; and 

(iii) any applicable laws, directions, Approvals or standards; and 

(c) ensure that the transportation of the Relevant Cargo using the cargo sling will not 
impede the safe operation of the Aircraft or present a risk to any person or property. 

3.8 Planning for the Transport Services 

(a) The Contractor must undertake all necessary planning for the performance of the 
Transport Services, including in relation to:  

(i) route selection;  

(ii) take-off procedures;  

(iii) fuel requirements;  

(iv) crew resourcing;  

(v) flight timing;  

(vi) weather conditions;  
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(vii) potential threats and hazards and diversion sites;  

(viii) loading and unloading requirements;  

(ix) emergency procedures;  

(x) flight and duty limits;  

(xi) security arrangements; and 

(xii) maintenance procedures, documentation and spare parts, 

in each case, in accordance with all applicable laws, treaties and international 
agreements, regulations, directives, instructions, standards, policies and 
procedures and in accordance with this Contract. 

(b) The Contractor must, before the Transition In Date, submit to the Commonwealth a 
plan (Services Plan) addressing the matters referred to in clause 3.8(a).   

(c) Within 3 days of receipt of the Services Plan, the Commonwealth must notify the 
Contractor whether it: 

(i) approves the Services Plan; or  

(ii) rejects the Services Plan, in which case the Commonwealth must provide 
reasons for the rejection.  

(d) If the Services Plan is rejected by the Commonwealth under clause 3.8(c), the 
Contractor must, within 3 days of the Commonwealth's notification of rejection, 
submit a revised Services Plan to the Commonwealth, amended to meet the 
requirements of the Commonwealth and this clause 3.8.  

(e) Without limiting its rights to request Transport Services under this Contract, the 
Commonwealth must, 14 days before the start of a month, provide the Contractor 
with report (Monthly Forecast Report) setting out its anticipated Transport 
Services requirements for the next month.  

(f) The Contractor must, within 5 days of receiving the Monthly Forecast Report, 
submit to the Commonwealth a plan (Monthly Forecast Plan), addressing the 
matters referred to in clause 3.8(a) and taking into account the information 
provided in the Monthly Forecast Report.  

(g) Within 3 days of receipt of the Monthly Forecast Plan, the Commonwealth must 
notify the Contractor whether it: 

(i) approves the Monthly Forecast Plan; or  

(ii) rejects the Monthly Forecast Plan, in which case the Commonwealth must 
provide reasons for the rejection.  

(h) If the Monthly Forecast Plan is rejected by the Commonwealth under clause 3.8(g), 
the Contractor must, within 3 days of the Commonwealth's notification of rejection, 
submit a revised Services Plan to the Commonwealth, amended to meet the 
requirements of the Commonwealth and this clause 3.8.  

(i) The Contractor acknowledges that approval of a Services Plan in accordance with 
clause 3.8(c) or a Monthly Forecast Plan under clause 3.8(g) does not: 
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(ii) unless otherwise agreed by the Commonwealth in writing, is an employee 
of the Contractor.  

(b) The language for all communications, written or verbal, is English.  All Contractor 
or Subcontractor pilots, aircrew, and ground crew must be able to comprehend and 
communicate effectively in English. 

3.12 No passengers 

The Contractor must not, when performing a Transport Service, use the Aircraft to carry 
any passengers.  

3.13 Non-beneficiary of International Agreements or Arrangements 

The Contractor does not benefit directly or indirectly from any agreement or arrangement 
made from time to time between the Commonwealth and the Government of the Islamic 
Republic of Afghanistan, unless otherwise agreed by the Commonwealth in writing. 

3.13 On-site representative 

In relation to each Transport Service, the Contractor must nominate an on-site 
representative (which may be a member of the aircrew) at each Loading Location and the 
Unloading Location. 

4. REQUIREMENTS OF THE AIRCRAFT 

4.1 Provision of Aircraft 

The Contractor must, at its cost: 

(a) provide the Aircraft to transport the Relevant Cargo and provide all labour, 
equipment, ground support equipment, plant, consumables (excluding fuel) and 
materials required for the performance of the Transport Services in accordance 
with this Contract; and 

(b) perform all necessary maintenance in respect of the Aircraft to ensure an Aircraft is 
available at all times to perform Transport Services in accordance with this 
Contract. 

4.2 Exclusive use 

(a) Unless otherwise agreed by the Commonwealth in writing, the Contractor must not 
use an Aircraft for any purpose other than performing Transport Services.  

(b) Without limiting clause 4.2(a): 

(i) the Contractor must not use any excess capacity on an Aircraft during the 
performance of a Transport Service for any cargo (other than the Relevant 
Cargo) except with the prior written agreement of the Commonwealth; and 

(ii) the Commonwealth is exclusively entitled to use any spare capacity in any 
Aircraft in respect of a Transport Service. 

(c) The Contractor must ensure that an Aircraft, and a crew that is able to operate the 
Aircraft, is available to perform the Transport Services at all times during the Term 
other than: 

(i) any periods of programmed maintenance not exceeding five days in a 
given month; or 
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(ii) to the extent the crew is unavailable due to the crew flight and duty limits 
specified in an approved Services Plan being reached in a given month.   

4.3 Replacement Aircraft 

(a) Without limiting the Contractor's obligations or the Commonwealth's rights under 
this Contract, in the event that an Aircraft is not available (other than due to 
programmed maintenance not exceeding five days in a given month), the 
Contractor must (at no cost to the Commonwealth, including in relation to position 
in the replacement aircraft) ensure that, within 48 hours of that Aircraft being 
unavailable and without interfering with the provision of the Services, a 
replacement aircraft is available for the provision of Transport Services at the Base 
Airport.  

(b) The Contractor must obtain the Commonwealth’s prior written approval of a 
replacement aircraft that it proposes to use under clause 4.3(a).  

(c) Where a replacement aircraft is used to provide Transport Services, the Contractor 
agrees that:  

(i) the number of Block Hours claimed by the Contractor in relation to the 
provision of Transport Services using the replacement aircraft will be no 
greater than the number of Block Hours that could have reasonably been 
claimed by the Contractor, had the Transport Services been provided 
using the Primary Aircraft; and 

(ii) the Commonwealth may (at its election) either: 

(A) require the Contractor to repay to the Commonwealth; or  

(B) reduce the amount of the Contract Price for that month by, 

an amount in respect of fuel to enable the replacement aircraft to provide  
the Transport Services to the extent that the amount of such fuel is greater 
than the amount of fuel that would have reasonably been used had the 
Transport Services been provided using the Primary Aircraft. 

(d) The Contractor must recommence using the Primary Aircraft for Transport 
Services as soon as possible, but no later than seven (7) days after the Primary 
Aircraft became unavailable, unless otherwise agreed by the parties.   

(e) Without limiting any right of the Commonwealth under this Contract, the Contractor 
must take all reasonable steps available to it, and use its best endeavours to 
ensure that any replacement aircraft that it proposes to use under clause 4.3(a) is 
operationally and functionally equivalent to the Primary Aircraft. 

4.4 Aircraft requirements 

The Contractor must ensure, and represents and warrants, that at all times during the 
Term: 

(a) each Aircraft is designated as a Cargo Only Aircraft; 

(b) the available cargo carrying capacity of each Aircraft, unless approved by the 
Commonwealth in relation to a replacement aircraft under clause 4.3(a), to hold 
Relevant Cargo is at least 11,000 kg and 120m3 over a minimum transit distance 
of 70 nautical miles;  
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(c) each Aircraft must be fully equipped and certified to conduct external load 
operations, including the carriage of Relevant Cargo by suspending the Relevant 
Cargo below the Aircraft in a cargo sling; and  

(d) each Aircraft is: 

(i) compliant with the airworthiness requirements and all other requirements 
set out in this Contract; and 

(ii) airworthy and fit for the purpose of carrying the Relevant Cargo. 

4.5 Aircraft not a State Aircraft 

Each Aircraft providing a Transport Service will operate as a Civil Aircraft and not a State 
Aircraft and the Contractor must ensure that none of the Aircraft are represented to be 
State Aircraft, unless otherwise agreed by the Commonwealth in writing.  

5. OPERATION OF AIRCRAFT 

5.1 Base airport 

(a) The Contractor must operate from, and maintain each Aircraft at, Kandahar Airfield 
(OAKN) Afghanistan (Base Airport). 

(b) The Contractor must obtain and maintain all Approvals required for long term civil 
parking of each Aircraft at the Base Airport. 

(c) The Contractor must obtain all necessary materials, tools, plant, equipment, 
facilities, vehicles, fuel, spares, consumables and all other items which are 
required to enable the Contractor to operate from, and maintain each Aircraft at, 
the Base Airport.  

5.2 Operational control of the Aircraft 

The Contractor must at all times ensure that: 

(a) the Contractor maintains operational control of the Aircraft and crew; 

(b) the crew is under the control of and only authorised to take orders from the 
Contractor; and 

(c) the Aircraft is properly staffed and crewed, equipped and fuelled. 

5.3 Fuel 

(a) The Contractor must obtain fuel for each Aircraft at the locations, dates and times 
and in the volumes necessary to enable the Transport Services to be provided in 
accordance with this Contract.   

(b) The Commonwealth must arrange for an ADF member to accompany the 
Contractor when obtaining fuel and will pay for the purchase of fuel.  

(c) The Contractor must only use the fuel purchased by the Commonwealth to be 
used: 

(i) for the Aircraft; and  

(ii) in providing Transport Services.  
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(d) If the Commonwealth determines that the Contractor has used fuel other than in 
accordance with clause 5.3(c), the Commonwealth may (at its election): 

(i) require the Contractor to repay the purchase price of that fuel to the 
Commonwealth; or  

(ii) reduce any payment of the Contract Price until the purchase price of that 
fuel is recovered from the Contractor.  

(e) The Contractor must obtain and retain a receipt from the fuel provider for each 
purchase of fuel under this clause 5.3.   

5.4 Prohibition on carrying weapons etc 

(a) The Contractor must ensure that the Aircraft is not fitted with (whether temporarily 
or otherwise) any weapons except for electronic counter-measures or other similar 
anti-missile counter-measures.  

(b) The Contractor must not transport any weapons, explosive ordnance or 
ammunition in the Aircraft, except where the weapons, explosive ordnance or 
ammunition is Relevant Cargo. 

5.5 Detailed airworthiness requirements 

(a) The Contractor must: 

(i) at all times during the Term, possess a valid Air Operator's Certificate in 
respect of each Aircraft; 

(ii) promptly upon request by the Commonwealth, demonstrate to the 
reasonable satisfaction of the Commonwealth that the Contractor operates 
each Aircraft in accordance with the relevant Air Operator's Certificates 
and the requirements of the relevant Aviation Authorities;  

(iii) promptly upon request by the Commonwealth, make available to the 
Commonwealth copies of and provide access to all documentation 
supporting the airworthiness of the Aircraft (including any documentation 
provided to an Aviation Authority, operations manuals, maintenance 
records, individual licences (aircrew and maintenance), flight records, 
safety incident reports and investigation reports); 

(iv) develop and implement, an accident and incident reporting system which 
requires the timely notification of any accident or incident to each relevant 
Aviation Authority and the Commonwealth.  The Contractor must, promptly 
upon request by the Commonwealth, provide details of the accident and 
incident reporting system to the Commonwealth; 

(v) comply with the Occupational Health and Safety Act 1991 (Cth) where 
applicable to the provision of the Services or aviation safety; 

(vi) ensure that the Aircraft is registered in a country recognised by IATA and 
complies with Afghan airworthiness requirements, as well as the 
airworthiness requirements of any other country in which the Aircraft is 
operated in providing the Transport Services;  

(vii) maintain records of any contracts, inspections or documents used to 
establish the airworthiness of the Aircraft; 

(viii) following any accident or incident caused by or involving any Aircraft or 
otherwise relating to the provision of the Services, immediately notify each 
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relevant Aviation Authority and notify the Commonwealth in writing as 
soon as practicable and in any event no later than 1 day after the accident 
or incident and provide full details of such accident or incident and update 
that notification at reasonable periods and otherwise promptly upon 
request from the Commonwealth to do so; 

(ix) permit any relevant Aviation Authority and the Commonwealth to take such 
action as it considers necessary or desirable to investigate any accident or 
incident caused by or involving any Aircraft or otherwise relating to the 
provision of the Services, including permitting the authority and the 
Commonwealth or its nominee on-site access and access to, and liaison 
with, any relevant regulatory investigative agency and provide such safety 
personnel assistance as the Commonwealth or its nominee requires; 

(x) comply with all conditions placed upon them by an Aviation Authority and 
by the Air Operator's Certificate; and 

(xi) promptly upon request by the Commonwealth, provide access to 
documentation, records and other information to enable the 
Commonwealth to maintain records of any investigations, incident 
occurrence reports or the flying safety history of the Contractor. 

(b) The Contractor must ensure that each Aircraft used in the provision of the Services 
is only operated: 

(i) in approved roles appropriate to the certification basis of the Aircraft as 
described in the applicable type certificate; 

(ii) within the limitations and conditions established by the certifying authority 
in the applicable aircraft operating instructions or type certificate; 

(iii) in accordance with an applicable airworthiness regulatory framework 
appropriate to the aircraft operating role and environment recognised by 
the Aviation Authorities; 

(iv) in accordance with the orders, instructions, directives or requirements 
issued from time to time by the relevant Aviation Authorities.  

5.6 Access to the Aircraft  

(a) The Contractor must provide the Commonwealth, its nominee or any Aviation 
Authority, full and unimpeded access to:  

(i) each Aircraft; and 

(ii) any Records of the Contractor, any Subcontractor or any Related Body 
Corporate of the Contractor or Subcontractor, relating to the Aircraft or its 
Approvals, however and wherever stored or located for the purpose of 
inspection or copying. 

In the case of Records stored on a medium other than in writing, the Contractor 
must make available on request at no additional cost to the Commonwealth such 
reasonable facilities or tools as may be necessary to enable a legible reproduction 
to be created. 

(b) The Contractor must ensure that the Commonwealth is granted a right for the 
Commonwealth or a person authorised by the Commonwealth to enter any 
premises occupied by the Contractor, a Subcontractor or a Related Body 
Corporate for the purposes set out in clause 5.6(a). 
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(c) The Contractor must provide (and must ensure that the Contractor Personnel 
provide) all assistance reasonably requested by the Commonwealth or a person 
authorised by the Commonwealth to enable the Commonwealth to exercise the 
rights contemplated under this clause 5.6. 

5.7 Noise control 

In providing the Transport Services, the Contractor must comply with all applicable noise 
controls and noise restrictions except to the extent that the Contractor has obtained a valid 
waiver in respect of them. 

5.8 Rejection of Aircraft 

(a) The Commonwealth may reject any Aircraft proposed to be used by the Contractor 
to provide the Transport Services which does not meet the requirements of this 
clause 5.  If the Commonwealth rejects an Aircraft under this Contract, the 
Contractor will not be entitled to make a Claim against the Commonwealth arising 
out of or in connection with the Commonwealth rejecting the Aircraft. 

(b) If the Commonwealth rejects an Aircraft under clause 5.8(a), the Commonwealth 
may: 

(i) require the Contractor to provide an alternative Aircraft which complies 
with the requirements of this Contract; or  

(ii) give a notice terminating this Contract in accordance with clause 23.3(k) 
with effect from the date specified in the notice. The Contractor releases 
the Commonwealth from any liability it otherwise may have had to the 
Contractor, and the Contractor will not be entitled to make any Claim 
against the Commonwealth, arising out of or in connection with such 
termination. 

5.9 Australian Defence Force   

The Contractor must, and must ensure that the Contractor Personnel: 

(a) comply with the reasonable directions of the ADF; and 

(b) if requested by a Commonwealth Representative or ADF personnel authorised by 
a Commonwealth Representative: 

(i) submit any items in its care, custody or control, or in the care, custody or 
control of any Contractor Personnel to the ADF for the purposes of 
inspection by the ADF;  

(ii) provide access to the Aircraft or the Contractor’s facilities for the purposes 
of inspection by the ADF; and 

(iii) answer any questions or provide any information to the ADF.  

5.10 Notification obligations 

If at any time the Contractor discovers or considers it has encountered or found 
Unexploded Ordnance, Explosive Ordnance or any other hazardous substance (not 
forming part of the Relevant Cargo) on or near a Designated Location or an Aircraft, it must: 

(a) protect it and not damage, disturb or touch it further; 

(b) clearly mark the location of the item; 
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(c) immediately give notice to the Commonwealth of the discovery, encounter or 
finding, who will issue instructions for dealing with it; and 

(d) ensure that all persons and Relevant Cargo are protected from exposure to it and 
are kept clear of the item. 

6. PROCESS FOR ACQUIRING TRANSPORT SERVICES 

6.1 Advance Departure Notice 

(a) The Commonwealth may, at any time during the Term in its absolute discretion, 
require the Contractor to provide a Transport Service by giving at least 48 hours' 
notice (Advance Departure Notice) to the Contractor.   

(b) The Advance Departure Notice must provide details of the following in relation to 
the Transport Service: 

(i) the Relevant Cargo to be moved by the Contractor, including whether the 
Contractor will be required to transport Dangerous Goods in accordance 
with clause 4.4 and, if so, the information about the Dangerous Goods 
required under clause 4.4;  

(ii) the relevant Loading Location(s) and Unloading Location(s) in respect of 
each item of Relevant Cargo;  

(iii) the date(s) and time(s) from which the Commonwealth will make the 
Relevant Cargo available to the Contractor for loading at each Loading 
Location; and 

(iv) the Delivery Time(s) for the Relevant Cargo, which must be at least 
48 hours after the Contractor receives Advance Departure Notice, or as 
otherwise agreed between the parties. 

(c) The Contractor must notify the Commonwealth within 6 hours after receiving an 
Advance Departure Notice for a Transport Service if:  

(i) the Transport Service would interfere with or delay the provision of one or 
more other Transport Services previously required by the Commonwealth 
under this Contract (Other Services);  

(ii) the Transport Service cannot be completed by the specified Delivery Time 
because of Other Services being carried out by the Contractor; or 

(iii) the Contractor will be unable to load or unload the Relevant Cargo at a 
Forward Operating Base/Patrol Base using the loading/unloading 
capability that is integral to the Aircraft and/or using its Contractor 
Personnel. 

(d) If the Contractor does not give a notice under clause 6.1(c), the Contractor must 
provide the Transport Service and deliver and unload the Relevant Cargo by the 
relevant Delivery Times as specified in the Advance Departure Notice in 
accordance with this Contract. 

(e) If the Contractor gives a notice under clause 6.1(c), the Commonwealth may, 
acting reasonably, vary or cancel the Transport Service or one or more of the 
Other Services in accordance with clause 6.3(b). 
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6.2 Flight Plan 

(a) Within 12 hours (or such lesser period notified by the Commonwealth) after 
receiving an Advance Departure Notice, the Contractor must give the 
Commonwealth a plan (Flight Plan) setting out the following details: 

(i) the Loading Date in respect of each Loading Location, which the 
Contractor must ensure is after the date(s) and times(s) referred to in 
clause 6.1(b)(iii); 

(ii) the Scheduled Departure Time for each Loading Location; 

(iii) the load plan that details the planned load and weight allocation and 
identifies any excess capacity that can be used by the Commonwealth in 
respect of the Transport Service;  

(iv) any Commonwealth assistance required by the Contractor in loading or 
unloading the Relevant Cargo at a Forward Operating Base/Patrol Base, 
because of the circumstances notified under clause 6.1(c)(iii); and 

(v) whether the available capacity in the relevant Aircraft has been exceeded 
and, if so, by how much. 

(b) The Contractor must ensure that the Scheduled Departure Times specified in the 
Flight Plan for a Transport Service will enable the Contractor to deliver and unload 
the Relevant Cargo to the Unloading Location(s) before the relevant Delivery Time.   

(c) Within 12 hours after receipt of a Flight Plan, the Commonwealth must notify the 
Contractor whether it: 

(i) approves the Flight Plan; or  

(ii) rejects the Flight Plan, in which case the Commonwealth must provide 
reasons for the rejection.  

(d) The Contractor acknowledges that approval of a Flight Plan in accordance with 
clause 6.2(c) does not: 

(i) constitute a representation by Commonwealth that the Flight Plan is 
feasible or appropriate, or that it meets the requirements of this Contract; 

(ii) limit the Contractor's responsibility to provide Transport Services in 
accordance with the requirements of this Contract; or 

(iii) constitute a waiver of any right of the Commonwealth under this Contract, 
or of any cause of action out of any act or omission of the Contractor or 
any of the Contractor Personnel. 

(e) If the Flight Plan is rejected by the Commonwealth under clause 6.2(c), the 
Contractor must, within 6 hours of the Commonwealth's notification of rejection, 
submit a revised Flight Plan to the Commonwealth, amended to meet the 
requirements of the Commonwealth and this clause 6.2, whereupon the provisions 
of clauses 6.2(b), 6.2(c) and 6.2(d) will reapply to the revised Flight Plan.  

(f) Where the Commonwealth changes a Transport Service in accordance with 
clause 6.3(b)(ii), the Contractor must submit a revised Flight Plan for 
Commonwealth approval in accordance with this clause 6.2 within 6 hours of 
receipt of the notice from the Commonwealth.  Clauses 6.2(c), (d) and (e) will 
apply to the revised Flight Plan. 
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6.3 Pre-Departure Notice 

(a) At least 24 hours prior to the Scheduled Departure Time (or as otherwise agreed 
between the parties) for a Transport Service, the Commonwealth must provide to 
the Contractor a notice (Pre-Departure Notice) that: 

(i) confirms or cancels the Transport Service;  

(ii) accepts or rejects the Contractor’s claim that it requires Commonwealth 
assistance to load or unload the Relevant Cargo at a Forward Operating 
Base/Patrol Base, as notified to the Commonwealth under clause 6.1(c)(iii) 
and as described in the Flight Plan under clause 6.2(a)(iv); and 

(iii) confirms the details in the Advance Departure Notice, or notifies the 
Contractor of any changes to the Transport Service as contemplated 
under clause 6.3(b). 

(b) The Commonwealth may in its absolute discretion, by notice to the Contractor:  

(i) at any time before the Scheduled Departure Time for a Transport Service, 
cancel the Transport Service; or 

(ii) no later than 24 hours before the Scheduled Departure Time for a 
Transport Service, change the details of the Transport Service, including 
by:  

(A) changing the Loading Location(s) and/or Unloading Location(s) in 
respect of Relevant Cargo;  

(B) removing and/or adding Loading Locations and/or Unloading 
Locations;  

(C) changing the Relevant Cargo to be moved; 

(D) including additional Relevant Cargo to make use of any excess 
capacity in the relevant Aircraft; or 

(E) changing the Delivery Time(s) for the Relevant Cargo.  

(c) The Commonwealth will have no liability to the Contractor and the Contractor will 
not be entitled to make any Claim against the Commonwealth arising out of or in 
connection with any cancellation of, or change to, a Transport Service in 
accordance with clause 6.3(b). 

(d) The Contractor must notify the Commonwealth within 6 hours of receiving notice 
under clause 6.3(b)(ii) if:  

(i) the change to the Transport Service set out in that notice would interfere 
with or delay the provision of one or more other Transport Services 
previously required by the Commonwealth (Other Services); or 

(ii) in the case of a change to the Delivery Time, the Transport Service cannot 
be completed by the revised Delivery Time because of Other Services 
being carried out by the Contractor. 

(e) Unless the Contractor gives a notice in accordance with clause 6.3(d), the 
Contractor must deliver the Transport Service specified in the notice under 
clause 6.3(b)(ii). 
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(f) If the Contractor gives a notice under clause 6.3(d), the Commonwealth may, 
acting reasonably, change or cancel the Transport Service or one or more of the 
Other Services in accordance with clause 6.3(b). 

6.4 Pre-departure meetings 

(a) The Commonwealth may, in an Advanced Departure Notice, require 
representatives of the Contractor to meet with Commonwealth representatives at a 
date and location: 

(i) where possible, stated in the Advanced Departure Notice; or 

(ii) otherwise, determined by the Commonwealth and agreed by the 
Contractor, 

to discuss the Transport Services required under this clause 6.   

(b) The Commonwealth may require the Contractor  to attend additional meetings at a 
date and location determined by the Commonwealth and agreed by the Contractor.  

(c) At the meeting, the parties may: 

(i) agree to amend the details of the Advance Departure Notice; and 

(ii) agree the timing and order in which the Commonwealth is to deliver the 
Relevant Cargo to the Loading Location(s) or the timing and order in which 
the Contractor is to deliver the Relevant Cargo to the Unloading Location. 

7. CONTRACTOR PERSONNEL 

7.1 Obligations regarding Contractor Personnel 

(a) The Contractor must provide all flight and cabin crew, technical crew, engineering 
services and Ground Handling Services necessary to provide the Transport 
Services. 

(b) The Contractor must make arrangements for the engagement of all staff and 
labour, local or otherwise, and for their payment, housing, feeding and transport 
and provide all necessary accommodation and welfare facilities, including for their 
religious observances, for Contractor Personnel, including sanitary conveniences 
and an adequate supply of drinking water. 

(c) The Contractor must pay rates of wages, and observe conditions of labour, which 
are not lower than those established for the trade or industry where the work is 
carried out.  If no established rates or conditions are applicable, the Contractor 
must pay rates of wages and observe conditions which are not lower than the 
general level of wages and conditions observed locally by employers whose trade 
or industry is similar to that of the Contractor. 

(d) The Contractor must ensure that the Contractor’s personnel involved in the 
provision of the Services: 

(i) at all times carry identification and do not wear military uniforms; 

(ii) wear personal protective clothing and equipment necessary for their self 
protection which is suitably marked to indicate the wearer is a civilian; and 
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(iii) do not handle, other than for the purposes of loading or unloading the 
Relevant Cargo. 

(e) The Contractor must at all times take all reasonable precautions to prevent any 
unlawful, riotous or disorderly conduct by or amongst the Contractor Personnel, 
and to preserve peace and protection of persons and property. 

(f) The Contractor must ensure that Contractor Personnel do not carry or use alcohol 
or Prohibited Substances.   

(g) The Contractor must ensure that the Contractor Personnel do not conduct any 
activities in connection with this Contract while intoxicated or affected by alcohol or 
Prohibited Substances.   

(h) The Contractor acknowledges and agrees that any Contractor Personnel who 
carry or use alcohol or Prohibited Substances will not be allowed to conduct any 
such activities and will be removed. 

(i) The Contractor must obtain consent from all Contractor Personnel to submit to 
Prohibited Substances and alcohol testing as required by the Commonwealth. 

(j) The Contractor must not and must ensure that Contractor Personnel do not carry 
any explosive ordnance. 

(k) The Contractor must not and must ensure that Contractor Personnel do not carry 
any weapons or ammunition except:  

(i) where the weapons or ammunition are Relevant Cargo;  or 

(ii) where the weapons or ammunition are carried by aircrew for the sole 
purpose of self-defence of themselves or other Contractor Personnel that 
are aircrew, provided that:  

(A) the weapons are only classified as handguns or rifles up to semi-
automatic rifles; and 

(B) each member of the aircrew does not carry more than one 
weapon; 

(C) the ammunition is non-explosive or non-expanding ammunition; 

(D) the aircrew have been appropriately trained and qualified on those 
weapons;  

(E) the aircrew have been issued with rules on the use of force and 
firearms that are to the satisfaction of the Commonwealth; and  

(F) the possession and use of such weapons is otherwise in strict 
compliance with applicable laws and regulations in the relevant 
country.   

(l) The Contractor must not and must ensure that Contractor Personnel do not, in the 
course of performing the Services, give, barter or otherwise dispose of to any 
person or persons, any weapons, explosive ordnance or ammunition of any kind.   

(m) The Contractor must ensure that at all times during the Term, each of the 
Contractor Personnel:  

(i) has undertaken the security and background checks as required by the 
Commonwealth and the Commonwealth Representative has reviewed the 
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checks and considers that such checks appear to be complete and 
acceptable; 

(ii) has all necessary passports, visas, and other documents required to enter 
and exit Afghanistan;  

(iii) has a Geneva Conventions Identification Card; 

(iv) has received personal security training, including in respect of: 

(A) safety and security issues; 

(B) safety and security contingency planning activities; and 

(v) where the Contractor Personnel is a member of the aircrew and carries a 
weapon, is trained and qualified on the use of that weapon and has been 
issued with rules on the use of force and firearms that are to the 
satisfaction of the Commonwealth. 

(n) The Contractor must establish and maintain a list that:  

(i) identifies all Contractor Personnel present in Afghanistan in connection 
with the Services; and 

(ii) provides emergency contact details for all Contractor Personnel.  

The Contractor must provide a copy of this list to the Commonwealth before the 
Transition In Date and must keep such list updated at all times during the Term.  

(o) The Contractor acknowledges that it has a legal duty of care for the occupational 
health and safety of Contractor Personnel and this responsibility extends to the 
performance of the Services in Afghanistan.   

7.2 Removal of Contractor Personnel 

(a) The Commonwealth may, at any time give a notice in writing to the Contractor, 
directing the Contractor to remove any Contractor Personnel including the 
Contractor's Representative or any Key Person, who the Commonwealth 
considers:  

(i) persists in any misconduct or lack of care; 

(ii) carries out duties incompetently or negligently; 

(iii) fails to comply with a direction or request of the Commonwealth under 
clause 8.2; 

(iv) fails to conform with any provisions of this Contract;  

(v) persists in any conduct which is prejudicial to safety, health, or the 
protection of the environment; 

(vi) breaches, or causes the Contractor to be in breach of, this Contract; 

(vii) breaches any law, regulation or regulatory requirement, or the terms or 
conditions of any Approval; 

(viii) breaches any local or Commonwealth security requirements; 

(ix) in the opinion of the local government or Commonwealth, presents a 
security or other risk; 
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(x) persists in conduct which is unlawful, riotous or disorderly, including any 
culturally or religiously offensive conduct, or does not preserve the peace 
and protection of persons and property;  

(xi) is found to be carrying or using alcohol or a Prohibited Substance; 

(xii) refuses to submit to alcohol or Prohibited Substance testing as required by 
the Commonwealth; or  

(xiii) is otherwise unacceptable to the local government or the Commonwealth. 

(b) If the Commonwealth gives the Contractor a notice under clause 7.2(a), the 
Contractor must promptly appoint (or cause to be appointed) a suitable 
replacement person.  

(c) The Contractor will not be relieved from any of its liabilities or obligations under this 
Contract and must not be entitled to make, and the Commonwealth will not be 
liable upon, any Claim arising out of or in connection with the removal of any of the 
Contractor Personnel. 

7.3 Obligations regarding Key Persons  

(a) The Contractor must ensure that each person named in Item 3 of Schedule 2 is 
appointed to the Key Staff Position nominated for that person. 

(b) In the event that a Key Person will or may become unavailable for the performance 
of Services under this Contract for a period of four consecutive weeks or more the 
Contractor must: 

(i) immediately notify the Commonwealth of the impending unavailability; and 

(ii) promptly appoint (or cause to be appointed) a suitable replacement,  

(c) If the Contractor is required to replace a Key Person under clause 7.2 or 7.3(b)(ii): 

(i) the Contractor must obtain the prior written consent of the Commonwealth 
to the replacement person.  The Contractor must provide the 
Commonwealth with any information the Commonwealth requests in order 
to determine whether to consent to the replacement person. 

(ii) if a replacement person is not accepted by the Commonwealth under 
clause 7.3(c) within three months of the Commonwealth first receiving 
notice under clause 7.2(b) or 7.3(b)(i) (as applicable), the Commonwealth 
may terminate this Contract under clause 23.2 with effect from the date 
specified in the notice. The Commonwealth will have no liability to the 
Contractor and the Contractor will not be entitled to make any Claim 
against the Commonwealth arising out of or in connection with such 
termination. 

7.4 Non-representation as Auxiliary to the ADF 

The Contractor must ensure that it does not represent itself or its personnel as being 
auxiliary to the ADF. 
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8. COMMONWEALTH DIRECTIONS 

8.1 General directions 

(a) The Contractor must comply with the reasonable directions of the Commonwealth 
Representative, or an Authorised Person appointed as their delegate under 
clause 25.1.  

(b) If given orally, a direction must be confirmed in writing within 14 days.  Neither the 
Commonwealth Representative nor any Authorised Person will have any authority 
to waive any provision of, or release the Contractor from, its obligations under this 
Contractor. 

(c) Unless authorised by this Contract or a direction given under clause 8.1(a), any 
work performed or cost incurred by the Contractor in response to a communication 
from the Commonwealth Representative or an Authorised Person is at the 
Contractor’s sole risk. 

8.2 Emergency situations 

(a) The Contractor acknowledges and agrees that, if an emergency situation arises in 
Afghanistan, the Contractor and the Contractor Personnel must comply with all 
directions and requests issued by an appropriate Commonwealth officer.   

(b) Where the Commonwealth reasonably believes that the Contractor or any 
Contractor Personnel has acted in breach of clause 8.2(a), the Commonwealth 
may:  

(i) give a direction to the Contractor under clause 7.2 to remove such 
personnel from further duties in relation to the performance of the Services; 
or  

(ii) remove the personnel from further duties in relation to the performance of 
the Services. 

(c) The Contractor acknowledges that it is responsible for notification of designated 
next of kin in the event any of the Contractor Personnel dies including presumed 
dead, or is injured, isolated, missing, detained, captured, or abducted. 

(d) If any of the Contractor Personnel is or becomes isolated, missing, detained, 
captured, abducted or killed, the Commonwealth may, in its absolute discretion, 
provide assistance in recovery actions. 

(e) The Contractor will, subject to notice to the Commonwealth Representative or ADF 
Commander, have the right to leave the area of operation at any time if, in its 
reasonable opinion, the changes to threat level adversely affect the safety or 
security of any of the Contractor Personnel.   

9. SUBCONTRACTS 

9.1 Prohibition on subcontracting 

The Contractor must not subcontract the whole or any part of the work under this Contract, 
except to the Approved Subcontractor in accordance with this clause 9 or otherwise with 
the prior written approval of the Commonwealth. 
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9.2 Conditions for Subcontracting 

(a) The Contractor may Subcontract the provision of the Subcontracted Services to 
the Approved Subcontractor provided that: 

(i) the Subcontract includes clauses in the Subcontract that: 

(A) are functionally equivalent to the provisions of this Contract 
referred to in Item 2 of Schedule 2; and 

(B) the Commonwealth notifies are required as a condition of 
approving the Subcontract;  

(ii) the Subcontract is not inconsistent with the obligations of the Contractor 
under this Contract; 

(iii) the Subcontract does not permit the Approved Subcontractor to further 
subcontract the whole or any part of the Subcontracted Services; and 

(iv) the Commonwealth has approved the terms of the Subcontract with the 
Approved Subcontractor. 

(b) The Contractor must ensure that a Subcontract is not amended or terminated 
except with the prior written approval of the Commonwealth. 

(c) The Contractor must immediately notify the Commonwealth Representative of: 

(i) any disputes arising under an Approved Subcontract; and 

(ii) the occurrence any event or circumstance that will or is likely to give the 
Contractor or the Approved Subcontractor a right to terminate the 
Approved Subcontract. 

9.3 Qualifications of Approved Subcontractor 

The Contractor must ensure that any Approved Subcontractor: 

(a) has sufficient expertise, qualifications and skills to perform the Subcontracted 
Services; 

(b) has in place adequate resources and personnel who are appropriately experienced, 
qualified and skilled to perform its obligations under the Subcontract; 

(c) has in place adequate security arrangements to satisfy the security and 
confidentiality provisions of the Subcontract as required by this Contract; and 

(d) is of sufficient financial standing to enable it to perform its obligations under the 
Subcontract. 

9.4 Supervision and enforcement 

(a) The Contractor must ensure that the work of the Approved Subcontractor is 
properly managed and supervised, and must ensure performance of the Approved 
Subcontractor's obligations under the Subcontract. 

(b) The Contractor must take all reasonable and appropriate action, including legal 
action, to manage, protect or enforce its rights (including warranty rights) under or 
in connection with a Subcontract.  
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9.5 Contractor not relieved of obligations 

(a) The Contractor, by subcontracting any part of the Services to an Approved 
Subcontractor under this Contract or by obtaining the Commonwealth 
Representative’s approval of a Subcontractor, will not be relieved of its liabilities or 
obligations under this Contract, and will be responsible for all Subcontractors. 

(b) Without limiting the other provisions of this clause 9, if the Contractor subcontracts 
the performance of any of the Services to an Approved Subcontractor:  

(i) the Contractor is responsible for the acts and omissions of the Approved 
Subcontractor; 

(ii) the Contractor indemnifies the Commonwealth, its officers, employees and 
agents, against any Loss sustained or incurred arising out of or in 
connection with: 

(A) any fraud, negligence, unlawful act or omission or wilful 
misconduct of the Approved Subcontractor or any of its officers, 
employees or agents; 

(B) any Claim by the Approved Subcontractor in connection with the 
Services except to the extent that the Claim arises from the 
negligent act or omission or wilful misconduct of the 
Commonwealth, its officers, employees or agents; or 

(C) any breach by the Approved Subcontractor of the terms of its 
Subcontract including any failure by the Approved Subcontractor 
to comply with the terms of this Contract which are applicable to it.  

9.6 Other obligations regarding Subcontracts 

(a) If a Subcontract is terminated, repudiated or rescinded, whether in relation to its 
terms or as a result of any legislation relating to bankruptcy, liquidation or official 
management, the Contractor must promptly notify the Commonwealth and must 
complete the work under either itself or by engaging another Subcontractor in 
accordance with this clause 9. 

(b) The Contractor, if requested by the Commonwealth Representative, must provide 
a copy of any Subcontract, which copy need not contain prices. 

(c) The Contractor must not enter into a Subcontract under this Contract with a 
Subcontractor named by the Australian Director of Equal Opportunity for Women in 
the Workplace as an employer currently not complying with the Equal Opportunity 
for Women in the Workplace Act 1999 (Cth). 

10. CONTRACTOR ACKNOWLEDGEMENTS AND WARRANTIES 

10.1 Contractor’s acknowledgements 

The Contractor acknowledges and agrees that:  

(a) its provision of the Services on time, to the required safety, quality and capability, 
in accordance with this Contract is important to the ADF’s ability to perform its 
functions;  

(b) the performance of the Services will require Contractor Personnel to be located 
within an operational environment and as such:  
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(i) Contractor Personnel will be exposed to a range of risks, threats and 
dangerous conditions; and  

(ii) the Contractor accepts the risks associated with performing the Services in 
such conditions and releases the Commonwealth from all Claims and 
liability which it may have or claim to have, but for this release, against the 
Commonwealth arising out of or in connection with operating in such 
conditions; 

(c) its Local Representative is authorised to give and receive notices on behalf the 
Contractor and any notices given or received by the Local Representative are 
deemed to have been given or received by the Contractor and the Commonwealth 
is entitled to rely on such notices as being effective;  

(d) neither the Contractor nor any Contractor Personnel is part of or in any way 
connected with the ADF;   

(e) the Contractor and the Contractor Personnel are not, and do not enjoy the 
privileges of, civilian personnel employed by the Department of Defence;   

(f) the Contractor and the Subcontractors conduct activities under or in connection 
with this Contract at its own risk and subject to all local laws; and 

(g) the Commonwealth may, if required, disclose aspects of this Contract and the 
identities of the Contractor, Subcontractors or other Contractor Personnel to the 
International Security Assistance Force, or other countries in connection with its 
activities in Afghanistan.  

10.2 Contractor warranties 

(a) The Contractor represents and warrants that at all times that: 

(i) the Aircraft and any equipment, plant, consumables and materials used in 
the provision of the Services will be fit for the purpose of providing the 
Services and will meet the requirements of this Contract;  

(ii) the Services will be fit for the purpose or purposes required in this Contract;  

(iii) it has the necessary expertise, experience, capacity and capability 
required to perform the Services in accordance with this Contract at the 
highest standard of industry practice. 

(b) The Contractor must meet all costs of, and incidental to, the discharge of the 
warranties and obligations under clause 10.2(a). 

(c) The Contractor acknowledges that the Commonwealth enters into this Contract in 
reliance on the Contractor’s warranties in this clause 10.2(a), and the Contractor’s 
skill and judgement in rendering the Services. 

11. INTELLECTUAL PROPERTY 

11.1 Ownership of Intellectual Property 

(a) Nothing in this Contract affects the ownership of Background IP or Third Party IP. 

(b) Ownership of all Foreground IP vests on its creation in the Commonwealth. 
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(c) For any Foreground IP that vests in the Commonwealth, the Commonwealth has 
the exclusive right to apply for registration of that Foreground IP in all countries of 
the world. 

11.2 Intellectual Property Licence 

(a) Without limitation to any licence granted to the Commonwealth by the Contractor 
or any related entity to the Contractor in any other contract, the Contractor grants 
to the Commonwealth a royalty-free, irrevocable, world-wide, perpetual, non-
exclusive licence in respect of all Background IP that is owned by the Contractor, 
including the right to sub-licence, for any purpose within the power of the 
Commonwealth with respect to the defence of the Commonwealth, including 
purposes that are necessary or incidental to that purpose. 

(b) The Contractor must ensure that the Commonwealth is granted a licence from 
each Subcontractor on the same terms as clause 11.2(a). 

(c) The Contractor must ensure that the Commonwealth is granted a licence to 
exercise all Third Party IP on the best available commercial terms. 

(d) The Commonwealth may, on request, grant the Contractor a licence to exercise 
Foreground IP owned by the Commonwealth on terms acceptable to the 
Commonwealth, including an appropriate licence fee. 

11.3 Provision of Technical Data 

(a) To enable the Commonwealth, or another person on behalf of the Commonwealth, 
to fully exercise its IP rights under this clause 11, the Contractor must deliver to the 
Commonwealth Representative within 20 days of request, any TD in relation to the 
Aircraft or equipment associated with the delivery of the Services deemed 
necessary by the Commonwealth to exercise its rights under this Contract at no 
additional cost to the Commonwealth. 

(b) The Commonwealth may provide TD to a third party for the purposes mentioned in 
clause 11.2(a). 

(c) The Contractor must ensure that all TD provided to the Commonwealth will enable 
a person reasonably skilled in performing the acts referred to in clause 11.2(a) to 
perform those acts efficiently and effectively. 

11.4 Release to Third Parties 

If the Commonwealth makes available to another person any Background IP owned by the 
Contractor or a Subcontractor, the Commonwealth must obtain from that person a deed of 
confidentiality in a form approved by the Contractor provided that the Contractor must not 
unreasonably withhold its approval. 

11.5 Moral Rights 

The Contractor must: 

(a) obtain from each and any author of IP vesting in or licensed to the Commonwealth 
under this Contract a written consent which extends directly or indirectly to: 

(i) the performance of acts permitted under any licence provided under 
clause 11;  

(ii) any dealings with Foreground IP owned by the Commonwealth as a 
consequence of this Contract including the Commonwealth’s licensees; 
and 
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(iii) any dealings by any person authorised by the Commonwealth to exercise 
the Commonwealth’s rights to Foreground IP owned by the 
Commonwealth as a consequence of this Contract, 

with or without attribution of authorship (but excluding an act amounting to false 
attribution of authorship) to all or any part of the Services by the Commonwealth or 
any person claiming under or through the Commonwealth (whether occurring 
before or after the consent is given); and 

(b) upon request, provide the executed original of any consent provided under this 
clause to the Commonwealth. 

12. COMMONWEALTH OBLIGATIONS 

12.1 Provision of the Relevant Cargo 

The Commonwealth must make the Relevant Cargo available to the Contractor: 

(a) at the Loading Location on or before the Loading Date, in accordance with the 
Advance Departure Notice or Pre-Departure Notice (as applicable); and 

(b) in a condition that is suitable for air transport, including packaged or consolidated 
into manageable loads. 

12.2 Commonwealth not generally required to assist Contractor 

The Contractor acknowledges that the Commonwealth is not responsible for assisting the 
Contractor to perform the Services or its other obligations under this Contract.  Without 
limiting the foregoing, the Commonwealth is not obliged to: 

(a) except as contemplated under clause 12.4, perform, or provide any assistance in 
connection with, loading and unloading of the Relevant Cargo, or with Ground 
Handling Services;  

(b) perform, or provide any assistance in connection with, any maintenance of the 
Aircraft; 

(c) obtain, or assist the Contractor to obtain, any Approvals; 

(d) provide, or assist the Contractor to obtain, any fuel at any Loading Location, any 
Unloading Location or any technical stops between a Loading Location and an 
Unloading Location, except as contemplated under clause 5.3; 

(e) provide, or assist the Contractor to obtain: 

(i) aeronautical or navigational information; 

(ii) information on weather conditions or conditions at any landing location;  

(iii) except as contemplated in clause 12.3, information on the threats and 
hazards likely to be faced and the conditions generally prevailing in the 
sector(s) in which the Transport Services are to be performed; or 

(iv) any other information in connection with the performance of the Transport 
Services;  

(f) provide any transportation, accommodation, food and drinking water, medical 
support or training for any of the Contractor Personnel; 
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(g) provide a security detachment to accompany the move of the Relevant Cargo; 

(h) provide any materials, tools, plant, equipment, facilities, vehicles, fuel, spares, 
consumables and all other items to operate or maintain the Aircraft or otherwise 
perform the Services, except as contemplated under clause 12.4;  or 

(i) obtain, or assist the Contractor to obtain, any necessary diplomatic, landing and 
overflight clearances for any Aircraft. 

12.3 Information on threats and hazards 

Subject to any security restrictions, the Commonwealth will use its best endeavours to 
provide to the Contractor information on the threats and hazards that are:  

(a) known to the Commonwealth Representative referred to in clause 25.1(a)(i); and  

(b) relevant to, or likely to affect, the provision of particular Transport Services by the 
Contractor.   

12.4 Loading and unloading assistance 

Where: 

(a) a Transport Services involves delivery of Relevant Cargo to a Forward Operating 
Base/Patrol Base; and 

(b) the Commonwealth has indicated in the Pre-Departure Notice under 
clause 6.3(a)(ii), that it agrees to provide assistance to load or unload the Relevant 
Cargo at a Forward Operating Base/Patrol Base,  

the Commonwealth will provide such assistance at that Forward Operating Base/Patrol 
Base in accordance with the Pre-Departure Notice.  

12.5 Contractor obligations regarding Commonwealth property 

(a) The Contractor must not, without the prior written approval of the Commonwealth: 

(i) use Commonwealth property other than for the purposes of this Contract; 

(ii) modify Commonwealth property; or 

(iii) transfer possession or control of Commonwealth property to any other 
person; or 

(iv) create or allow to be created any lien, charge, mortgage or encumbrance 
over any Commonwealth property. 

(b) On leaving Afghanistan, any Contractor or Subcontractor personnel in possession 
of Commonwealth property, including passes and protective clothing, must return 
this property to the Commonwealth before departing Afghanistan. 

(c) The Contractor irrevocably waives and renounces and must cause each of the 
Subcontractors to irrevocably waive and renounce any carriers or possessory liens 
arising by operation of law or otherwise in favour of the Contractor or a 
Subcontractor over any Relevant Cargo or any other Commonwealth property. 

(d) Notwithstanding any other provision of this Contract, the Contractor takes full 
responsibility and risk for the tie down/securing of all Relevant Cargo. The 
Commonwealth will have no liability to the Contractor and the Contractor will not 
be entitled to make any Claim against the Commonwealth, arising out of or in 
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connection with any assistance provided by Commonwealth personnel in the tie 
down/securing of the Relevant Cargo. 

12.6 Contractor access to Designated Locations  

(a) The Contractor must comply with, and ensure that the Contractor Personnel 
comply with, any relevant Commonwealth safety and security requirements, 
regulations, standing orders, or codes of behaviour for the Designated Locations. 

(b) The Commonwealth Representative may notify the Contractor of, and the 
Contractor must comply with, any special security or access terms that apply to a 
Designated Location (other than the Base Airport). 

13. DELAY AND POSTPONEMENT 

13.1 Contractor to prevent delay 

The Contractor shall take all reasonable steps to prevent and minimise delay in the 
delivery of Relevant Cargo and to mitigate both parties’ Loss due to any such delay. 

13.2 Obligations in the event of delay 

(a) The Contractor shall, within 2 hours after becoming aware that delivery of Relevant 
Cargo will or may be delayed, by any cause, notify the Commonwealth 
Representative of the cause and nature of the delay. 

(b) The Contractor shall, within 4 hours after becoming aware that delivery of Relevant 
Cargo will or may be delayed by any cause, notify the Commonwealth 
Representative in writing: 

(i) of the steps it shall take to minimise the delay; 

(ii) the anticipated duration of the delay; and 

(iii) whether it shall be claiming postponement of a Delivery Time for the 
Relevant Cargo. 

13.3 Postponement claims 

The Contractor shall be entitled to postponement of a Delivery Time for the delivery of 
Relevant Cargo under a Transport Service only to the extent that the delay is not caused or 
contributed to by the Contractor or any Contractor Personnel through its acts or omissions 
and the event (Delay Event) giving rise to the claim: 

(a) delays the Contractor in the delivery of Relevant Cargo under a Transport Service;  

(b) is beyond the reasonable control of the Contractor and the Contractor Personnel; 

(c) could not have been reasonably contemplated and allowed for by the Contractor 
before entering the Contract; and 

(d) is not provided for elsewhere in the Contract, 

and provided that the Contractor: 

(e) as soon as possible upon, but no later than 6 hours after becoming aware of the 
Delay Event, submits to the Commonwealth Representative a revised Flight Plan 
in relation to the delayed Transport Service for the Commonwealth’s consideration;  
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(f) demonstrates to the Commonwealth Representative’s satisfaction that the 
Transport Service cannot be performed in such a way so that the Relevant Cargo 
could be delivered by the relevant Delivery Time(s)  as is reasonable with regard to 
circumstances; 

(g) makes all reasonable endeavours to minimise the delay and mitigate both parties’ 
Loss; and 

(h) supports the claim with substantiating documentation to the satisfaction of the 
Commonwealth Representative.  

13.4 No postponement unless approved 

(a) If the Contractor does not submit a revised Flight Plan within the time mentioned in 
clause 13.3(e) or the Commonwealth Representative rejects the postponement 
claim, the Contractor will: 

(i) not be entitled to postponement of the Delivery Time for the Transport 
Service;  

(ii) be fully responsible for any Loss arising from the delay; and 

(iii) continue to comply with its obligations under the Contract. 

(b) To avoid doubt, unless and until a claim for postponement is approved by the 
Commonwealth Representative under clause 13.3, the Contractor is fully 
responsible for any delay in the performance of the Transport Services. 

(c) The parties acknowledge that: 

(i) the Commonwealth Representative is not required to exercise its 
discretion under clause 13.3 for the benefit of the Contractor; and  

(ii) the exercise or failure to exercise the discretion under clause 13.3 is not 
capable of being subject of a dispute for the purposes of clause 22 or 
otherwise subject to review. 

13.5 No adjustment to Contract Price 

The Contractor acknowledges and agrees that, despite any postponement of a Delivery 
Time in respect of a Transport Service, the Contractor will not be entitled to an adjustment 
of the Contract Price as a result of any Delay Event.  

13.6 Delay 

The Commonwealth will have no liability to the Contractor and the Contractor will not be 
entitled to make any Claim against the Commonwealth, for a delay in the performance of a 
Transport Service as a result of an act or omission of the Commonwealth or any of its 
officers, employees, agents or contractors.  

14. PERFORMANCE MANAGEMENT 

14.1 Notification of matters affecting performance 

The Contractor must promptly notify and fully disclose to the Commonwealth, in writing, 
any event or occurrence actual or threatened during the performance of this Contract 
which may materially affect the Contractor’s ability to perform any of its obligations under 
this Contract. 

FOI 098/20/21 - Document 1 



Contract for Rotary Wing Services for Sustainment Operations in Afghanistan  
 

 
 

 
 

212570352_1  38 

14.2 Assessment of Contractor's performance 

The Contractor acknowledges and agrees that, without limiting any of the Commonwealth's 
other rights under this Contract, or otherwise under statute, at law or in equity: 

(a) the Commonwealth may conduct internal assessments of the Contractor's 
performance under this Contract without any obligation to disclose the results of 
that assessment to the Contractor; and 

(b) if, in the Commonwealth Representative's opinion, the Contractor's performance of 
this Contract is of an unsatisfactory nature, the Commonwealth Representative 
may issue a direction to the Contractor, requiring the Contractor to address the 
Commonwealth Representative's concerns within a specified period, and if at the 
end of that specified period the Commonwealth Representative's concerns remain, 
or additional areas of concern exist, then at any time thereafter the Commonwealth 
may terminate this Contract under clause 23.2. The Commonwealth will have no 
liability to the Contractor and the Contractor will not be entitled to make any Claim 
against the Commonwealth arising out of or in connection with such termination. 

14.3 Performance review meeting 

(a) Where the Commonwealth gives the Contractor notice under clause 14.3(b), the 
parties will meet to review and discuss the Contractor's performance under this 
Contract. 

(b) The Commonwealth may require the Contractor  to attend a performance review 
meeting by giving the Contractor at least 30 days notice of the proposed 
performance review meeting detailing the date, time and place for the performance 
review meeting.  The Commonwealth's notice may specify particular issues for 
discussion at the performance review meeting or specify particular issues to be 
addressed by the Contractor. 

(c) Within 14 days of receipt of a notice under clause 14.3(b), the Contractor must 
provide the Commonwealth with a report: 

(i) detailing the Contractor's performance under this Contract; 

(ii) addressing any particular issues identified in the Commonwealth's notice 
under clause 14.3(b); 

(iii) identifying any areas for improved performance by the Contractor; 

(iv) identifying any areas for improved performance by the Commonwealth; 

(v) identifying any changes to the manner in which the Services are provided 
to improve the overall service to the Commonwealth, 

in respect of the period commencing on the later of the Services Start Date and the 
date of the last performance review meeting pursuant to this clause 14.3 and 
ending on the date of the Commonwealth's notice under clause 14.3(b) (Review 
Period). 

(d) The parties must meet at the time and place specified in the Commonwealth's 
notice issued under clause 14.3(b) and agreed by the Commonwealth to discuss 
the Contractor's performance under the Contract, the matters identified in 
clause 14.3(c), and the report prepared by the Contractor under clause 14.3(c). 

(e) The Contractor must promptly address and rectify any areas for improvement 
identified by the Commonwealth at the performance review meeting or notified by 
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the Commonwealth to the Contractor within 30 days after the performance review 
meeting. 

15. RECORDS, REPORTS AND MEETINGS 

15.1 Telephone service 

(a) The Contractor must provide and maintain a 24 hour a day, 7 day a week 
telephone service in accordance with this clause 15.1. 

(b) The Commonwealth must be able to contact relevant personnel (including the 
Contractor Representative and the Local Representative) at any time via the 
telephone service in respect of any matter relating to this Contract.  

(c) The Contractor must provide the Commonwealth with the telephone number(s) for 
the Telephone Service at least 5 days prior to the Transition In Date.  

(d) The Contractor must immediately notify the Commonwealth of any changes to the 
telephone number(s) for the Telephone Service. 

15.2 Records 

(a) The Contractor must, and must ensure that each Subcontractor: 

(i) keep records relating to this Contract and to the provision of the Services 
in accordance with best industry standards; and 

(ii) keep such other records as the Commonwealth Representative 
reasonably requires, or may from time to time require, and as advised to 
the Contractor. 

(b) The Contractor must make the records referred to in clause 15.2(a) available to the 
Commonwealth in accordance with clause 15.3. 

15.3 Commonwealth access 

(a) During the performance of this Contract, the Contractor must ensure that the 
Commonwealth, or any person authorised by the Commonwealth, is provided with 
access to the premises, records and accounts of the Contractor and its 
Subcontractors relevant to or impacting on performance of work under this 
Contract.  The Commonwealth or any person authorised by the Commonwealth 
may copy any records or accounts for the purposes of this Contract. 

(b) Without limiting the generality of clause 15.3(a), the purposes for which the 
Commonwealth Representative may require access include: 

(i) inspecting Commonwealth property, conducting or checking stocktakes of 
Commonwealth property, or removing Commonwealth property that is no 
longer required for the performance of this Contract; 

(ii) performing Audit and Surveillance activities in relation to Quality; 

(iii) determining whether and to what extent steps should be taken to register 
or otherwise protect any rights of the Commonwealth in respect of IP; and 

(iv) verifying any invoices or costs claims submitted by the Contractor under 
this Contract.  For the purpose of this verification, the Contractor must 
permit the Commonwealth to, or take all necessary steps to enable the 
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Commonwealth to exercise its rights in this clause 15.3 including to access 
Related Bodies’ Corporate records (including subsidiary and parent 
company records) relating to transfer pricing, cross-subsidisation with 
Related Bodies Corporate and the allocation of overheads between the 
Contractor and the Related Bodies Corporate to the extent that such 
records relate to the change to this Contract. 

(c) The Contractor must ensure that the terms of Approved Subcontracts provide the 
Commonwealth Representative with similar access to Approved Subcontractors’ 
premises, and to records and accounts in connection with the performance of work 
under the Subcontract, including the right to copy. 

(d) The Commonwealth must comply with, and must require any delegate or person 
authorised by the Commonwealth Representative to comply with, any reasonable 
Contractor or Subcontractor safety and security requirements or codes of 
behaviour for the premises. 

15.4 Meetings 

The Contractor must attend such meetings as reasonably requested by the 
Commonwealth Representative in relation to this Contract.  Unless the Commonwealth 
determines otherwise, such meetings will be held at Canberra, the UAE or another location 
agreed between the parties and on the dates and at times determined by the 
Commonwealth Representative and agreed by the Contractor. 

15.5 Daily flight logs 

The Contractor must, at the end of each Transport Service, provide to the Commonwealth 
Representative a copy of the flight log, which must set out the following for the Transport 
Service: 

(a) the Loading Locations, Unloading Locations and route taken; 

(b) the Relevant Cargo; 

(c) the departure and arrival times; 

(d) the number of Block Hours and actual flight time;  

(e) the loaded fuel, final fuel and fuel spent; 

(f) the take-off weight; 

(g) details of the pilot and crew; and 

(h) the total distance travelled. 

16. APPROVALS, POLICY AND LAW 

16.1 Approvals 

(a) The Contractor must obtain all necessary Approvals required in order for the 
Contractor to provide the Services before the Transition In Date. 

(b) The Contractor must maintain all necessary Approvals at all times during the Term.  

(c) The Contractor must keep the Commonwealth fully informed on the status of each 
application for an Approval and, if requested by the Commonwealth, provide a 
copy of any application for an Approval.  The Contractor must provide a copy of 
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each Approval to the Commonwealth promptly after the Contractor obtains the 
Approval. 

(d) If the Contractor fails to obtain any Approval (other than the Non Australian 
Government Approval) in accordance with clause 16.1(b), the Commonwealth may 
terminate the Contract under clause 23.3(k).  The Contractor releases the 
Commonwealth from any liability it otherwise may have had to the Contractor, and 
the Contractor will not be entitled to make any Claim against the Commonwealth, 
arising out of or in connection with such termination. 

(e) If the Contractor fails to obtain any Non-Australian Government Approval in 
accordance with clause 16.1(b) and except where the Contractor satisfies the 
Commonwealth that it has used its best endeavours to obtain the Non-Australian 
Government Approval, the Commonwealth may terminate the Contract under 
clause 23.3(k).  The Contractor releases the Commonwealth from any liability it 
otherwise may have had to the Contractor and the Contractor will not be entitled to 
make any Claim against the Commonwealth arising out of or in connection with 
such termination 

16.2 Non-Australian Government Approvals 

(a) Non-Australian Government Approvals will include Prior Permission Request 
(PPR), Movement Request Form (MRF) or such other approvals as specified in 
Aeronautical Information Publication (AIP) – Afghanistan in order to gain the 
necessary access between civil and military airports.  

(b) As all civil operators in Afghanistan require an ISAF callsign, the Commonwealth 
will provide a valid ISAF call sign (ISF XXXX) for each Aircraft. 

(c) Where required, the Commonwealth will submit the MRF and PPR provided by the 
Contractor to Combined Air Operations Centre (CAOC) at Al Udied, United Arab 
Emirates.  

16.3 Terrorism and Dealing with Assets 

(a) The Contractor's acknowledges the provisions of the Charter of United Nations Act 
1945 (Cth) and the Charter of United Nations (Dealing with Assets) Regulations 
2008.  This regulation requires anyone who holds assets or funds belonging to a 
person or organisation designated as a terrorist to freeze immediately those assets 
or funds.  It is an offence to make any assets available to a terrorist.  The list of 
terrorists and more information is available at 
http://www.dfat.gov.au/icat/unsc financial  sanctions.html. 

(b) The Contractor must comply (and must ensure that each of the Contractor 
Personnel complies) with the Charter of United Nations Act 1945 (Cth).  

(c) The Contractor: 

(i) represents and warrants that neither it, nor any of the Contractor 
Personnel, is; and 

(ii) must ensure that it, and its Contractor Personnel, will not become, 

at any time, named on the list of persons and entities designated as terrorists 
under the Charter of United Nations (Terrorism and Dealing with Assets) 
Regulations 2008.  

(d) Without limiting the other provisions of this clause 16.3, the Contractor 
acknowledges sections 102 and 103 of the Criminal Code (Cth). The Contractor 
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must (and must ensure that the Contractor Personnel) comply with sections 102 
and 103 of the Criminal Code (Cth). 

(e) Without limiting the Commonwealth's rights under this Contract or otherwise, if the 
Contractor or any Contractor Personnel is or becomes named on the list of 
persons and entities designated as terrorists under the Charter of United Nations 
(Terrorism and Dealing with Assets) Regulations 2008, the Commonwealth may 
immediately terminate this Contract under clause 23.2. The Commonwealth will 
have no liability to the Contractor and the Contractor will not be entitled to make 
any Claim against the Commonwealth arising out of or in connection with such 
termination. 

16.4 Montreux Document obligations 

Without prejudice to the Contractor's actual status and without limiting its other obligations 
under this Contract or under applicable law, the Contractor must comply with the Montreux 
Document, including the following obligations as set out in that document, during the Term: 

(a) the Contractor must, and must ensure that the Contractor Personnel, comply with 
all relevant laws including those of Afghanistan, Australia, the Contractor’s country 
of incorporation and any other relevant country; 

(b) the Contractor must ensure that the Contractor Personnel: 

(i) behave in a mature and professional manner that reflects positively on the 
Commonwealth;  

(ii) dress appropriately in plain clothes; 

(iii) cooperate with Afghanistan Police and other relevant authorities;  

(iv) abide by Afghanistan laws and regulations, including traffic regulations; 

(v) treat local civilians with dignity and respect; 

(vi) do not deal in, possess or use Prohibited Substances, including 
performance enhancing drugs, prohibited by Australian and/or Afghanistan 
law; 

(vii) do not discuss operational information with anyone other than the ADF;  

(viii) do not engage in any offensive combat operations, alone or in conjunction 
with any other company or agency or with Afghanistan security or military 
forces, or perform law enforcement functions for any other agency;  

(ix) do not use force and firearms except if necessary in self-defence or 
defence of third persons; and 

(x) immediately report to, and cooperate with, competent authorities in the 
case of the use of force and/or firearms. 

(c) promptly upon request from the Commonwealth, the Contractor must provide 
assurances that: 

(i) the Contractor and the Contractor Personnel have no reliably attested 
record of involvement in serious crime (including organised crime, violent 
crime, sexual offences, violations of international humanitarian law, bribery 
and corruption) and, insofar as the Contractor or any Contractor Personnel 
had engaged in past unlawful conduct, appropriate remedial action has 
been taken, including by effectively cooperating with official authorities, 
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taking disciplinary measures against those involved, and, where 
appropriate and consistent with findings of wrongdoing, providing 
individuals injured by their conduct with appropriate reparation; and 

(ii) the Contractor has conducted comprehensive inquiries under applicable 
law regarding the extent to which any of the Contractor Personnel have a 
reliably attested record of not having been involved in serious crime or 
have not been dishonourably discharged from armed or security forces;  

(d) the Contractor must provide for non-criminal accountability mechanisms for 
improper or unlawful conduct of any Contractor Personnel, including: 

(i) removal of individual wrongdoers from the performance of this Contract; 
and 

(ii) referral of the matter to competent investigative authorities; and 

(e) the Contractor must respect applicable laws on the use of force and firearms. 

16.5 Compliance with Laws and Regulations 

The Contractor must comply with, and must ensure that all Contractor Personnel comply 
with, all applicable: 

(a) laws and regulatory requirements of Australian, Afghanistan or a third country; 

(b) treaties and international agreements; 

(c) Australian regulations, directives, instructions, policies, and procedures; 

(d) orders, directives, and instructions issued by the ADF Commander, including those 
relating to aircraft operations, force protection, security, health, safety, or relations 
and interaction with local nationals; 

(e) orders, directives, and instructions issued by ISAF, including those relating to 
aircraft operations, force protection, security, health, safety, or relations and 
interaction with local nationals; and 

(f) orders issued by a third country. 

16.6 Staff and Labour 

(a) The Contractor must comply with all the relevant workplace relations, occupational 
health and safety and workers' compensation laws applicable to the Contractor 
Personnel in the jurisdiction in which they are based, including laws relating to their 
employment, health, safety, welfare, religious observance, immigration and 
emigration, and must allow them all their legal rights. 

(b) The Contractor must fully comply, and ensure its Subcontractors fully comply, with 
any judgment against it from any Court or Tribunal (including overseas jurisdictions 
but excluding judgments under appeal or instances where the period for appeal or 
payment or settlement has not expired) relating to a breach of workplace relations 
law, occupational health and safety law or workers’ compensation law. 

16.7 Unlawful Inducements 

Without limiting any other provision of this Contract, the Contractor must comply (and must 
ensure that each of the Contractor Personnel complies) at all times with all laws and 
Commonwealth of Australia policies regarding the offering of unlawful inducements in 
connection with this Contract.  Without limiting the preceding sentence, the Contractor 
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acknowledges section 70 of the Criminal Code (Cth). The Contractor must comply (and 
must ensure that each of the Contractor Personnel complies) with section 70 of the 
Criminal Code (Cth). 

16.8 Policy requirements 

The Contractor must comply with and require its officers, employees, agents and 
Subcontractors to comply with the following Commonwealth policies of general application 
relevant or applicable to this Contract: 

(a) Conflict of Interest policy as detailed in the DPPM, Section 3, Chapter 3.13; 

(b) Contract Publication policy as detailed in the DPPM; 

(c) Defence and Industry policy as detailed in the Defence and Industry Policy 
Statement; 

(d) Defence Stocktaking policy as detailed in DI(G) LOG 4-3-014;  

(e) Defence Equity and Diversity policy as detailed in the Defence Plain English Guide 
to Managing and Reporting Unacceptable Behaviour; DPI 1/2001 Equity and 
Diversity in the Department of Defence; and DI(G)PERS 35-3 Managing and 
Reporting of Unacceptable Behaviour; 

(f) Environment policy as detailed in Defence Environmental Policy; 

(g) Equal Opportunity for Women in the Workplace policy as detailed in the DPPM, 
Section 3, Chapter 3.10; 

(h) Fraud Control policy as detailed in DI(G) FIN 12-1 The Control of Fraud in Defence 
and the Recovery of Public Moneys; 

(i) Hazardous Substance policy as detailed in DPPM, Section 3, Chapter 3.10; 

(j) Information Management policy as detailed in DIMPI 4/2001 Telephones and 
Related Goods and Services and DIMPI 5/2001 Defence Information Environment 
Provision of Defence Email and Internet Services; 

(k) Information Privacy Principles of the Privacy Act; 

(l) Maximising Employment Opportunities for Aboriginal and Torres Strait Islanders 
policy as detailed in DPPM, Section 3, Chapter 3.10; and 

(m) Ozone Depleting Substances policy as detailed in DPPM, Section 3, Chapter 3.16. 

16.9 Conflicts of interest 

(a) The Contractor: 

(i) undertakes that, to the best of its knowledge, as at the start of the Term, 
no conflict of interest exists which is likely to affect the performance of its 
obligations under this Contract by itself or by any of the Contractor 
Personnel; and 

(ii) must notify the Commonwealth in writing immediately if such a conflict or 
risk of such a conflict of interest arises. 

(b) Within seven days after giving notice under clause 16.9(a)(ii), the Contractor must 
notify the Commonwealth of the steps the Contractor will take to resolve the issue.  
If the Commonwealth considers those steps are inadequate, it may direct the 
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Contractor to resolve the issue in a manner proposed by the Commonwealth.  If 
the Contractor is unable or unwilling to resolve the issue in the required manner, 
the Commonwealth may terminate this Contract in accordance with clause 23.3(k). 
The Contractor releases the Commonwealth from any liability it otherwise may 
have had to the Contractor and the Contractor will not be entitled to make any 
Claim against the Commonwealth arising out of or in connection with such 
termination. 

16.10 Occupational Health and Safety 

The Contractor must perform its obligations under this Contract in such a way that: 

(a) Commonwealth employees (as defined in Section 9(1) of the Occupational Health 
and Safety Act 1991) are able to participate in any necessary inspections of the 
work in progress and tests and evaluations of the Services without the 
Commonwealth being in breach of; and 

(b) the Commonwealth is able to support and to make full use of the Services for the 
purposes for which they are intended without being in breach of, 

any occupational health and safety statutory requirements which apply to the Services. 

16.11 Environmental obligations 

The Contractor must perform its obligations under this Contract in such a way that: 

(a) the Commonwealth is not placed in breach of; and 

(b) the Commonwealth is able to support and to make full use of the Services for the 
purposes for which they are intended without being in breach of, 

any applicable environmental legislation including the Environment Protection and 
Biodiversity Conservation Act 1999 (Cth). 

16.12 Privacy 

(a) The Contractor must: 

(i) use or disclose Personal Information obtained during the course of 
providing Services under this Contract, only for the purposes of this 
Contract; 

(ii) not do any act, or engage in any practice that would breach an Information 
Privacy Principle contained in section 14 of the Privacy Act, which if done 
or engaged in by an agency, would be a breach of that Information Privacy 
Principle; 

(iii) not use or disclose Personal Information, or engage in an act or practice 
that would breach section 16F of the Privacy Act, or an National Privacy 
Principle, particularly National Privacy Principles 7 through to 10 or an 
Approved Privacy Code, unless: 

(A) in the case of section 16F of the Privacy Act, the use or disclosure 
is necessary, directly or indirectly, to discharge an obligation under 
this Contract; or 

(B) in the case of an National Privacy Principle or an Approved 
Privacy Code, if the activity or practice is engaged in for the 
purpose of discharging, directly or indirectly, an obligation under 
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this Contract, and the activity or practice is inconsistent with the 
National Privacy Principle or Approved Privacy Code; 

(iv) notify individuals whose Personal Information is held by the Contractor or 
Subcontractor, as the case may be, of the complaints mechanism outlined 
in the Privacy Act that may apply to the Contractor; 

(v) disclose in writing to any person who asks, the content of the provisions of 
this Contract (if any) that are inconsistent with an National Privacy 
Principle or an Approved Privacy Code binding a party to this Contract; 

(vi) carry out and discharge the obligations contained in the Information 
Privacy Principles as if it were an agency under the Privacy Act; and 

(vii) ensure that any Contractor Personnel who is required to deal with 
Personal Information for the purposes of this Contract, is made aware of 
the obligations of the Contractor as set out in this clause 16.12. 

(b) The Contractor must promptly notify the Commonwealth Representative where: 

(i) it becomes aware of a breach or possible breach of any of the obligations 
contained in, or referred to in, this clause 16.12, whether by the Contractor 
or any Contractor Personnel; 

(ii) it becomes aware that a disclosure of Personal Information may be 
required by law; or 

(iii) it is approached by the Privacy Commissioner, or by any individual to 
whom any Personal Information relates. 

(c) The Contractor must ensure that any Subcontract entered into for the purposes of 
fulfilling its obligations under this Contract, contains provisions to ensure that the 
Subcontractor has the same awareness and obligations as the Contractor has 
under this clause 16.12, including the requirement in relation to Subcontracts. 

16.13 Disclosure of information to ISAF etc 

The Commonwealth may, at its discretion and without notice to the Contractor, disclose 
any information about the Contract, any Subcontract or any Contractor Personnel 
(including where that information is Commercial-in-Confidence Information) with any 
agency of the Commonwealth, the Government of the Islamic Republic of Afghanistan and 
its agencies, and ISAF. 

17. COMMERCIAL-IN-CONFIDENCE INFORMATION 

(a) If in connection with this Contract, Commercial-in-Confidence Information is 
provided by a party (protected party) to the other party (recipient party), the 
recipient party must protect the confidential nature of the information and not 
disclose the information except: 

(i) if disclosure of the information is required by law or statutory or portfolio 
duties;  

(ii) to the extent that the Commonwealth would otherwise be prevented from 
exercising its IP rights under this Contract; or 
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(iii) to the extent disclosure of the information by the Commonwealth to any 
members of the International Security Assistance Force, or other countries 
in connection with the Commonwealth’s activities in Afghanistan. 

(b) If it is necessary for a recipient party to disclose Commercial-in-Confidence 
Information provided by a protected party, other than to a legal adviser or for a 
purpose within an exception listed in clause 17(a), the recipient party must obtain 
the written consent of the protected party. 

(c) The Commonwealth may require the Contractor to ensure that any Contractor 
Personnel execute a deed of undertaking in a form acceptable to the 
Commonwealth prior to the disclosure of any Commercial-in-Confidence 
Information of the Commonwealth to such Contractor Personnel.  The Contractor 
must provide properly executed deeds of confidentiality as required by the 
Commonwealth Representative. 

(d) The Contractor must not, in marking information supplied to the Commonwealth, 
misuse the term ‘Commercial-in-Confidence’ or the Contractor’s equivalent.  The 
marking of information as ‘Commercial-in-Confidence’ will not affect the legal 
nature and character of the information. 

(e) The parties agree that those parts of this Contract listed at Item 6 of Schedule 2 
are Commercial-in-Confidence Information of the relevant party as at the start of 
the Term. 

(f) The Contractor agrees to deliver to the Commonwealth, as required by the 
Commonwealth, all documents in its possession, power or control which contain or 
relate to any information that is Commercial-in-Confidence Information of the 
Commonwealth on the earlier of: 

(i) demand by the Commonwealth; and 

(ii) the time the documents and other material are no longer required for the 
purposes of this Contract, 

except where the Contractor is required to retain such Commercial-in-Confidence 
Information under law or in accordance with prudent corporate governance 
procedures.  

(g) If the Commonwealth makes a demand under clause 17(f), and the Contractor has 
placed or is aware that documents containing the Commercial-in-Confidence 
Information are beyond its possession or control, then the Contractor must provide 
full particulars of the whereabouts of the documents containing the Commercial-in-
Confidence Information, and the identity of the person in whose custody or control 
they lie. 

(h) The Contractor, when directed by the Commonwealth in writing, agrees to destroy 
any document in its possession, power or control, which contain or relate to any 
Commercial-in-Confidence Information except where the Contractor is required to 
retain such Commercial-in-Confidence Information under law or in accordance with 
prudent corporate governance procedures.  

(i) Return or destruction of the documents referred to in this clause 17 does not 
release the Contractor from its obligations under this Contract. 
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18. DEFENCE SECURITY 

18.1 Security obligations 

The Contractor must, and must ensure that the Contractor Personnel will: 

(a) undertake any security checks, clearances or accreditations as required by the 
Commonwealth; 

(b) notify the Commonwealth of any changes to circumstances which may affect its 
capacity to provide Services in accordance with the Commonwealth’s security 
requirements; and 

(c) provide a written undertaking in respect of security or access to any 
Commonwealth place, area or facility in the form required by the Commonwealth. 

18.2 Security of information 

(a) The Contractor must ensure that all information in its possession relating to the 
performance of this Contract is safeguarded and protected according to any level 
of security classification. 

(b) No security classified information furnished or generated under this Contract, may 
be released to a third party, including a representative of another country, without 
prior written approval of the originator through the Commonwealth Representative. 

(c) The Contractor must promptly report to the Commonwealth Representative any 
instance in which it is known or suspected that security classified information 
furnished or generated under this Contract has been lost or disclosed to 
unauthorised parties, including a representative of another country. 

(d) All security classified information transmitted between the parties or a party and a 
Subcontractor, in Australia, whether generated in Australia or overseas, will be 
subject to the terms of Part 2:33 of the Defence Security Manual, as amended 
from time to time. 

(e) If there has been a breach by the Contractor, a Subcontractor, or any of their 
officers, employees or agents, of this clause 18, the Commonwealth 
Representative may terminate the Contract under clause 23.3. 

(f) The Contractor must ensure the requirements of clause 18 are included in all 
Subcontracts where the Subcontractor requires access to security classified 
information in order to perform the obligations of the Subcontract. 

(g) Unless otherwise agreed in writing by the Commonwealth, the Contractor shall 
bear the cost of complying with the Commonwealth’s security requirements under 
the Contract. 

19. PRICE AND PAYMENT 

19.1 Payment  

(a) The Contractor directs the Commonwealth to pay all amounts that are payable to 
the Contractor under this Contract to an account notified to the Commonwealth, 
being an account in the name of Vertical Australia Pty Ltd (ACN 147 916 961) (the 
Agent).   
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(b) The Contractor agrees that any payments made by the Commonwealth into the 
account referred to in clause 19.1(a) are taken to be payments made to the 
Contractor for the purposes of this Contract, and the Contractor appoints the Agent 
as its agent to receive payments on the Contractor's behalf under this Contract.  

19.2 Mobilisation Cost 

The Commonwealth must pay the Contractor the Mobilisation Cost within 30 days of the 
Contractor providing an invoice to the Commonwealth that complies with the requirements 
of clause 19.6. subject to the Commonwealth being satisfied that:  

(a) the Initial Positioning Flight has occurred; and  

(b) the landing site at the Base Airport is ready for use by the Aircraft.   

19.3 Contract Price 

Subject to clause 19.10, the Contract Price for each month during the Term commencing 
on the Services Start Date is, subject to clause 4.3(c) in relation to a replacement aircraft, 
the sum of:  

(a) the Monthly Standby Rate, which includes the provision of Transport Services up 
to the Minimum Capability in that month; and 

(b) if the Block Hours actually and reasonably flown by the Aircraft in providing 
Transport Services during that month exceeds the Minimum Capability, the 
number of Block Hours in excess of the Minimum Capability multiplied by the 
Hourly Flying Rate up to a maximum of 88 Block Hours per month. 

19.4 Contract Price  

The Commonwealth must pay to the Contractor the Contract Price for each month within 
30 days of the later of:  

(a) the end of the relevant month; or 

(b) the Contractor providing an invoice to the Commonwealth that complies with the 
requirements of clause 19.6, 

provided the Contractor has provided the Services to the satisfaction of the Commonwealth 
during the month to which the invoice relates.  

19.5 Price basis 

(a) The Contract Price includes all costs and amounts payable by the Commonwealth 
in respect of the Services including: 

(i) landing fees and enroute charges; 

(ii) landing, airport and departure taxes; 

(iii) meals, entertainment and refreshments where applicable; 

(iv) the Ground Handling Services; 

(v) obtaining weather information; 

(vi) NOTAMs; 

(vii) load control; 
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(viii) obtaining all necessary Approvals; and 

(ix) all charges referrable to the provision of the Services, whether incidental 
or ancillary. 

(b) The Contractor warrants that, taken together, the Contract Price and the 
Positioning Price: 

(i) make adequate provisioning for all of the Contractor's costs associated 
with the Aircraft, labour, on and off site overheads (including insurance), 
goods, materials, tools, plant, equipment, facilities, vehicles,  consumables, 
providing the Transport Services, costs associated with the crew, 
maintenance and insurance and all other items which are required to 
enable the Contractor to comply with its obligations under this Contract or 
which are reasonably inferred from this Contract, notwithstanding that they 
are not expressly mentioned; and 

(ii) comprises the total consideration payable by the Commonwealth to the 
Contractor for the provision of the Services, and the Contractor will not 
otherwise make any claim in respect of payment for the provision of the 
Services. 

19.6 Invoice requirements 

The Contractor must ensure that it submits a single invoice, relating to the activities 
undertaken in the month to which the invoice relates, which: 

(a) clearly shows the details for each of the Contract Price and the Mobilisation Cost 
(if applicable): 

(b) specifies the Commonwealth’s reference number for this Contract; 

(c) includes such supporting documents as this Contract or the Commonwealth 
Representative requires; 

(d) contains sufficient information to enable the Commonwealth, acting reasonably, to 
identify the Services and circumstances that gave rise to the claim for payment 
contained within the invoice, including details of:  

(i) in relation to the Mobilisation Cost, a copy of the flight log for the Initial 
Positioning Flight;  

(ii) in relation to the Contract Price: 

(A) the dates on which Transport Services were provided; and 

(B) a summary of the Block Hours provided on each date and, in the 
case of a Transport Services for which a replacement aircraft was 
used, a summary of the Block Hours that would have been 
provided had the Primary Aircraft been used to provide the 
Transport Services; and 

(e) contains a statement by the Contractor that the information in the invoice is 
complete and accurate; 

(f) is a valid tax invoice for the purposes of the GST Act; and 

(g) sets out the amount payable by the Commonwealth in respect of GST for supplies 
made under this Contract that are taxable supplies. 
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19.7 Fuel reconciliation 

(a) The Contractor must prepare and submit with each invoice referred to in 
clause 19.6 a report (Fuel Report) relating to the preceding month that contains: 

(i) a summary of the fuel purchased under clause 5.3 during that month;  

(ii) the dates on which Transport Services were provided during that month;  

(iii) the amount of fuel used in undertaking the Transport Services on each 
date and, if the case of Transport Services for which a replacement aircraft 
was used, the amount of fuel that would have been used in undertaking 
the Transport Services had the Primary Aircraft been used; and 

(iv) copies of receipts or “chits” for every fuel purchase made under clause 5.3 
during that month.  

19.8 Taxes and duties 

(a) Subject to clause 19.8(h), all taxes, duties (including stamp duty) and government 
charges imposed or levied in Australia or overseas in connection with this Contract 
will be met by the Contractor and will be included within the Contract Price and the 
Mobilisation Cost. 

(b) Subject to clause 19.8(d), the Commonwealth must, in addition to the Contract 
Price and the Mobilisation Cost, pay the amount of GST imposed on any taxable 
supply made by the Contractor to the Commonwealth under this Contract. 

(c) For the purposes of clause 19.8(b), the additional amount is the amount of GST 
payable on that part of the Contract Price and the Mobilisation Cost to which the 
taxable supply relates as if that part of the Contract Price is the value of the 
taxable supply for the purpose of the GST Act. 

(d) The Contractor must submit each claim for payment under clause 19 in the form of 
a valid tax invoice.  The tax invoice must include the amount and method of 
calculation of any GST payable by the Contractor in relation to that claim for 
payment as a separate item. 

(e) If the Contractor incorrectly states the amount of GST payable, or paid, by the 
Commonwealth on an otherwise valid tax invoice, the Contractor must issue to the 
Commonwealth a valid adjustment note in accordance with the GST Act. 

(f) If the Commonwealth makes, or is assessed by the ATO as having made, a 
taxable supply to the Contractor under or in connection with this Contract, the 
Commonwealth will be entitled to recover from the Contractor upon presentation of 
a valid tax invoice, the amount of GST paid or payable by the Commonwealth to 
the ATO. 

(g) Any amount of GST to be paid by the Contractor under clause 19.8(f) will be a debt 
recoverable by the Commonwealth in accordance with clause 25.9. 

(h) The Commonwealth will be responsible for paying any customs duty associated 
with the movement of the Relevant Cargo. 

19.9 Denomination of payments 

All payments under this Contract will be payable by the Commonwealth in the Relevant 
Currency. 
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19.10 Service Credit 

(a) If, during any month, the Contractor does not deliver and unload any Relevant 
Cargo at the Unloading Location by the relevant Delivery Time, for any reason, the 
Contract Price for that month will be reduced by the amount (if any) (Service 
Credit) determined by the following formula: 









×=

B
APrice ContractCredit Service  

where: 

A = the number of days between the first Delivery Time stated in the 
Advanced Departure Notice (as varied by the Pre-Departure Notice) for 
the relevant Transport Service, and the day on which all Relevant 
Cargo for that Transport Service is delivered and unloaded at each 
Unloading Location. 

B = number of calendar days in the month. 

(b) Clause 19.10(a) does not apply to the extent that a failure to deliver and unload 
Relevant Cargo at the Unloading Location by the Delivery Time arises is a result 
of: 

(i) programmed maintenance not exceeding five days in a given month; or 

(ii) an event or circumstances for which the Contractor is entitled to 
postponement of the Delivery Time in relation to the Relevant Cargo.  

(c) The Contractor acknowledges that the Service Credit:  

(i) represents a reduction in the Contract Price to reflect the provision by the 
Contractor of a lower level of service than is required under this Contract; 
and 

(ii) is a reasonable pre-estimate of the loss likely to be suffered by the 
Commonwealth as a result of no Aircraft being available for use in 
performing the Transport Services and as a result of a delay in the 
performance of a Transport Service. 

(d) The Contractor must: 

(i) measure the Available Days and the Number of Delayed Services; 

(ii) provide to the Commonwealth, together with the invoice under clause 19.6, 
a report detailing the Available Days and the Number of Delayed Services; 

(iii) use appropriate measurement and monitoring tools and procedures to 
measure the Available Days and the Number of Delayed Services 
accurately; and 

(iv) provide, on request, to the Commonwealth: 

(A) information and access to those measurement and monitoring 
tools and procedures to verify that they accurately measure the 
Contractor’s performance; and  

(B) ad hoc reports on Available Days and the Number of Delayed 
Services. 
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20. LIABILITY 

20.1 Commonwealth entitled to claim damages 

Subject to clause 20.6 and the other provisions of this Contract, the Contractor 
acknowledges that in the event that the Contractor fails to provide the Services in 
accordance with the terms of this Contract the Commonwealth may suffer loss for which it 
will be entitled to claim damages from the Contractor. 

20.2 Contractor risk 

Subject to clause 20.6, the Contractor bears the risk of loss or destruction of, or damage to 
the Relevant Cargo from the time that the Relevant Cargo is delivered by the 
Commonwealth to the Contractor at the relevant Loading Location until the time that the 
Relevant Cargo is delivered to the Commonwealth and unloaded at the relevant Unloading 
Location, except to the extent that such loss, destruction or damage is not caused or 
contributed to by the Contractor or any Contractor Personnel through its acts or omissions. 

20.3 Injury etc to Contractor’s employees 

The Contractor must indemnify the Commonwealth against liability of the Commonwealth 
for death of, or personal injury to, any person employed by the Contractor on work under 
this Contract, except to the extent that such death or injury results from any unlawful or 
negligent act or omission on the part of the Commonwealth, or any person through whom 
the Commonwealth is acting (but not including the Contractor, its officers, employees, 
agents or Subcontractors). 

20.4 Property damage and public risk 

Subject to clause 20.6, the Contractor must indemnify the Commonwealth, its officers, 
employees and agents against any Loss sustained or incurred: 

(a) by any person in respect of personal injury or death, except to the extent that the 
Contractor’s indemnity under clause 20.3 applies; 

(b) by any person in respect of loss of, damage to or destruction of any property 
(including property of the Commonwealth other than any Relevant Cargo); and 

(c) that comprises costs and expenses of defending or settling any claim referred to in 
clauses 20.4(a) and 20.4(b), 

arising out of or as a consequence of a default or unlawful or negligent act or omission on 
the part of the Contractor, its officers, employees, agents or Subcontractors except to the 
extent that such death, injury, or property loss or damage results from any unlawful or 
negligent act or omission on the part of the Commonwealth or any person through whom 
the Commonwealth is acting (but not including the Contractor, its officers, employees, 
agents or Subcontractors). 

20.5 Damage to Relevant Cargo  

(a) Subject to clauses 20.5(b) and 20.6, the Contractor must indemnify the 
Commonwealth, its officers, employees and agents against any Loss sustained or 
incurred in respect of loss of, or damage to or destruction of any Relevant Cargo 
from the time that the Relevant Cargo is delivered to the Contractor at the relevant 
Loading Location until the time that the Relevant Cargo is collected by the 
Commonwealth at the relevant Unloading Location 

(b) Clause 20.5(a) does not apply to the extent that the loss, damage or destruction of 
the Relevant Cargo was:  
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(i) not caused or contributed to by the Contractor or any Contractor 
Personnel through its acts or omissions;  

(ii) caused by fair wear and tear as a result of the transportation of the 
Relevant Cargo; or 

(iii) caused by the Relevant Cargo being jettisoned in an emergency situation, 
where that situation was not caused or contributed to by the Contractor or 
any Contractor Personnel.     

20.6 Limitation of Liability 

(a) Subject to clauses 20.6(c) and 20.6(e), the liability of the Contractor to the 
Commonwealth arising out of the Contractor’s performance of this Contract will be 
limited as follows: 

(i) for loss of, or damage to or destruction of, Defence Property, in aggregate 
to A$5,000,000; and 

(ii) for a breach of contract or negligent act or omission not mentioned in 
clause 20.6(a)(i) in aggregate to A$20,000,000. 

(b) Subject to clauses 20.6(c) and 20.6(e), the Contractor is not liable for loss of, or 
damage to or destruction of, Defence Property to the extent that the loss, damage 
or destruction was caused or contributed to by:  

(i) war, hostilities, invasion, act of foreign enemies; 

(ii) rebellion, terrorism, revolution, insurrection, military or usurped power, or 
civil war; 

(iii) riot, disorder, strike or lockout by persons other than the Contractor's 
Personnel and other employees of the Contractor and Subcontractors; 

(iv) ionising radiation or contamination by radio-activity, except as may be 
attributable to the Contractor's use of such radiation or radio-activity; and 

(v) natural catastrophes such as earthquake, hurricane, typhoon or volcanic 
activity, 

except to the extent that the loss, damage or destruction:  

(vi) could reasonably have been prevented, avoided or overcome by the 
Contractor; and 

(vii) was caused or contributed to by the Contractor or any Contractor 
Personnel through its acts or omissions. 

(c) The limitations in clauses 20.6(a) and 20.6(b) do not apply to liability of the 
Contractor, including under an indemnity whether or not expressly referred to in 
this clause, for: 

(i) personal injury and death; 

(ii) loss of, or damage to, third party property or Commonwealth property 
(other than Defence Property); 

(iii) breach of IP rights, confidentiality, privacy or security obligations; 

(iv) fraud or dishonesty; 

FOI 098/20/21 - Document 1 



Contract for Rotary Wing Services for Sustainment Operations in Afghanistan  
 

 
 

 
 

212570352_1  55 

(v) unlawful or illegal acts; 

(vi) the IP indemnity provided by the Contractor under clause 20.7; or 

(vii) the privacy indemnity provided by the Contractor under clause 16.12. 

(d) The limitations in clause 20.6(a) do not apply to liability of the Contractor, including 
under an indemnity whether or not expressly referred to in this clause, to the extent 
that the limitations are for amounts less than that provided in the Civil Aviation 
(Carriers Liability) Act 1959 (Cth). 

(e) To avoid doubt, if more than one limitation mentioned in clause 20.6(a) is capable 
of applying to a particular liability, and the cap under one limitation is reached, the 
Commonwealth may recover from the Contractor for the remainder of that liability 
under the other limitation up to the cap applicable to the other limitation. 

20.7 Intellectual Property  

The Contractor must indemnify the Commonwealth and its officers, employees, agents, 
licensees and sub-licensees against any Loss sustained or incurred by the Commonwealth 
which arises out of any Claim brought by any third party in respect of any: 

(a) infringement or alleged infringement of that third party’s IP including Moral Rights if 
the infringement or alleged infringement arises out of any activity permitted under 
any licence or assignment referred to in clause 11 or otherwise under this Contract; 
or 

(b) breach or alleged breach of any duty of confidentiality owed to that third party, 
when the breach is caused by any act or omission on the part of the Contractor or 
any of its officers, employees, agents or Subcontractors (whether or not such act 
or omission constitutes a breach of the this Contract). 

21. INSURANCE 

21.1 Contractor insurance 

The Contractor must, by the Transition In Date, effect and maintain or cause to be effected 
and maintained the following insurances at the times in the manner and form and specified 
in this clause 21.1 (except to the extent that the relevant risk is insured against under 
another insurance effected in compliance with this clause 21.1), and any other insurances 
as may be required by applicable law. 

(a) (Employer's liability and worker's compensation insurance): employer's 
liability and worker's compensation insurance which insures any injury, damage, 
expense, loss or liability suffered or incurred by any person engaged by the 
Contractor or its contractors (or their dependants) in performing the Transport 
Services giving rise to a claim under statute or at common law in each jurisdiction 
where the Services will be carried out, the Contractor's employees normally reside 
or where their contract of employment was made; 

(b) (Hull all risk insurance): hull all risk insurance in respect of each Aircraft for 
US$7,000,000; 

(c) (Aviation liability insurance): aviation liability insurance which covers the liability 
of the Contractor (including to the Commonwealth) in respect of third party legal 
liability for: 
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(i) injury or death to persons or loss of or damage to tangible property  with a 
limit of liability of not less than $20 million for each occurrence and in the 
aggregate; 

(ii) loss of, damage to, or loss of use of, the cargo to be transported in 
connection with this Contract, for a sum insured of not less than US$20 
per kilogram of cargo. 

21.2  Insurance policy requirements 

The Contractor must ensure, and where relevant procure that its Subcontractors ensure, 
that: 

(a) each insurance referred to in clause 21.1 (with the exception of the statutory 
insurances): 

(i) must apply in relation to Afghanistan and the Contractor's performance of 
this Contract in Afghanistan; 

(ii) are effected with reputable insurers with a financial security rating of "A+" 
or better by Standard & Poors or the equivalent rating with another 
recognised rating agency, or any other reputable insurer; 

(iii) are on terms (including deductible levels) approved in writing by the 
Commonwealth, which approval must not be unreasonably withheld; 

(iv) are effected on terms which require twenty (20) Working Days' notice of 
cancellation to be given by the insurer to insured;  

(v) where there is more than one person comprising the insured, provide that 
a notice of claim by one insured will be accepted by the insurer as notice 
by all insureds; 

(vi) provide that the insurer waives all rights, remedies or relief to which it 
might become entitled by way of subrogation against named insureds; 

(b) each insurance referred to in this clause 21.1 (with the exception of the statutory 
insurances and the insurance referred to at clause 21.1(b)) must insure the 
“Commonwealth of Australia represented by the Department of Defence” for 
principal's liability; 

(c) each insurance referred to in clause 21.1 (with the exception of the statutory 
insurances and the insurance referred to at clause 21.1(a) and 21.1(b)) must: 

(i) operate (with the exception of limits of indemnity) as if there was a 
separate policy of insurance covering each person comprising the insured, 
including to provide coverage for claims by one insured against another; 

(ii) provide that the insurer agrees not to impute the acts, omissions, states of 
mind, knowledge or any non-disclosure of one insured to any other insured 
for the purpose of determining any insured's right to cover; 

(d) once approved by the Commonwealth, the terms of the insurances are not 
changed in a manner materially adverse to the insurance cover to be provided.  
The Contractor must indemnify the Commonwealth for its reasonable legal and 
other costs (if any) associated with determining whether or not to approve any 
such requested change. 
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21.3 Subcontractor insurance 

Notwithstanding any other provision of this Contract, the Contractor must ensure each 
Subcontractor is insured as required by this clause 21 (including with respect to the 
amount of insurance, types of insurance and period of insurance) and, abide by the 
provisions of this clause 21, as is appropriate given the of the services or work to be 
performed by them, as if they were the Contractor. 

21.4 Period and evidence of insurance 

(a) The Contractor must maintain the insurance required under this clause 21 for the 
duration of this Contract  and in respect of any insurances written on an claims 
made basis.  The Contractor must also maintain relevant insurances to provide 
reasonable cover for obligations that survive expiry or termination of this Contract, 
or as otherwise specified by the Commonwealth. 

(b) The Contractor must: 

(i) by the Transition In Date; 

(ii) in the event that the Contract is extended beyond the initial Term, on each 
anniversary of the Transition In Date; and 

(iii) on request by the Commonwealth at any time, including after expiry or 
termination of this Contract, 

produce satisfactory evidence of currency and coverage of the insurance to the 
Commonwealth Representative. 

(c) The evidence required by clause 21.4(b) must include details of: 

(i) name of the insurance provider; 

(ii) type of insurance; 

(iii) terms of the insurance including any specific exclusions; 

(iv) limits of liability per claim or occurrence and details of any aggregate limits 
or relevant sublimits which apply; 

(v) whether or not any past or current claims made under the policy have 
materially affected, or are likely to materially affect, the amount of cover 
available under the policy; 

(vi) deductible amounts; and 

(vii) period of insurance. 

21.5 Other insurance rights and obligations 

(a) If the Contractor does not comply with clauses 21.4(b) and 21.4(c), the 
Commonwealth may, but is not obliged to, effect the relevant insurances (and the 
Contractor must provide all reasonable assistance and information to allow the 
Commonwealth to do so including by providing underwriting information and 
disclosures to brokers and insurers) and may: 

(i) recover the cost of doing so as a debt due and payable on demand by the 
Commonwealth from the Contractor; or 
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(ii) deduct the premiums payable for the insurances from amounts payable to 
the Contractor under this Contract or otherwise. 

(b) The Contractor must punctually pay, or cause to be paid, all premiums in respect 
of all insurances referred to in this clause 21. 

(c) Any deductibles payable under any of the insurances referred to in this clause 21 
shall be the responsibility of the Contractor except to the extent that the Contractor 
has no liability, or is relieved from liability, under this Contract in respect of the loss 
or liability the subject of the insurance claim. 

(d) The Contractor must ensure, and where relevant procure that its Subcontractors 
ensure, that in relation to any insurance policy required to be maintained by this 
clause 21 it: 

(i) does not do anything or fail to do anything or (insofar as it is reasonably 
within its power) permit anything to occur which prejudices any insurance; 

(ii) if necessary, rectifies anything which might prejudice any insurance; 

(iii) reinstates an insurance policy if it lapses; 

(iv) does not cancel, adversely vary or allow an insurance policy to lapse 
without the prior written consent of the Commonwealth; 

(v) immediately notifies the Commonwealth of any event which may result in 
an insurance policy lapsing or being cancelled; 

(vi) gives full, true and particular information to the insurer of all matters and 
things the non-disclosure of which might in any way prejudice or affect any 
such policy or the payment of all or any benefits under the insurance; 

(vii) immediately informs the Commonwealth whenever it receives or gives a 
notice under or in connection with any insurance policy including any claim 
(with the exception of claims or potential claims by the Commonwealth 
against the Contractor) or notice of cancellation;  

(viii) subject to its obligations to insurers, inform the Commonwealth 
immediately it becomes aware of any actual, threatened or likely claims 
(with the exception of claims or potential claims by the Commonwealth 
against the Contractor) under any of the insurances referred to in this 
clause 21 which could materially reduce available limits of indemnity or 
which may involve the Commonwealth, and must reinstate or replace any 
depleted aggregate limit, resulting from claims that are unrelated to the 
Transport Services, if requested to do so in writing by the Commonwealth; 
and 

(ix) does everything reasonably required by the Commonwealth or any other 
person for whose benefit the policy is effected to enable the 
Commonwealth or that other person to claim and to collect or recover 
monies due under any insurance policy.  

(e) The Contractor must not do anything which has been notified to the Contractor in 
writing by the Commonwealth that may invalidate or otherwise prejudice any 
insurance held by the Commonwealth in relation to the Transport Services. 

(f) Neither failure to comply, nor full compliance, by the Contractor with this clause 21 
will limit or relieve the Contractor of its liabilities and obligations under any other 
term of this Contract. 
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22. DISPUTE RESOLUTION 

22.1 Prohibition on court proceedings 

A party must not commence court proceedings relating to any dispute arising from this 
Contract except where that party seeks urgent relief from a court or where dispute 
resolution has failed under this clause 22.   

22.2 Dispute resolution process 

(a) If a dispute arising between the Commonwealth and the Contractor cannot be 
settled by negotiation (including negotiation between senior management of the 
parties) within 30 days, the parties may agree to use an alternative dispute 
resolution process to attempt to resolve the dispute. 

(b) If a party fails to comply with this clause 22, the other party is not required to 
undertake dispute resolution for the dispute in accordance with this clause 22. 

22.3 Obligations to perform continue 

The parties must at all times during the dispute continue to fulfil their obligations under this 
Contract. 

23. TERMINATION 

23.1 Default Notice 

(a) If: 

(i) the Contractor breaches an obligation under this Contract; and  

(ii) the Commonwealth (in its discretion) considers that the breach is capable 
of being remedied 

the Commonwealth may issue a notice to the Contractor requiring it remedy the 
default within the period specified in the notice.  

(b) If the Commonwealth issues a Default Notice under clause 23.1(a), the Contractor 
must: 

(i) remedy the default specified in the notice within the period specified in the 
Default Notice at no additional cost to the Commonwealth; 

(ii) comply with any directions given to the Contractor by the Commonwealth 
in relation to the default specified in the Default Notice; and 

(iii) mitigate all loss, costs (including the costs of its compliance with any 
directions) and expenses in connection with the default specified in the 
Default Notice, including those arising from affected Subcontracts. 

23.2 Commonwealth step-in right 

Where the Contractor fails to remedy a default subject to a Default Notice within the period 
specified in the notice, the Commonwealth, without limiting the Contractor’s warranties and 
obligations under this Contract, may perform or have performed the necessary remedial 
work at the expense of the Contractor, and may recover such expense as a debt to the 
Commonwealth in accordance with clause 25.9. 
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23.3 Termination for default 

In addition to its other rights, the Commonwealth may immediately terminate or reduce the 
scope of this Contract by notice in writing to the Contractor, if the Contractor: 

(a) becomes: 

(i) bankrupt or insolvent; 

(ii) subject to one of the forms of external administration provided for in 
Chapter 5 of the Corporations Act 2001; or 

(iii) subject to any form of administration under the laws of a non-Australian 
jurisdiction, which is the same as, or substantially equivalent to those 
referred to in clause 23.3(a)(ii); 

(b) is wound up by resolution or an order of the court; 

(c) suffers execution against any of its assets which has an adverse effect on the 
Contractor’s ability to perform its obligations under this Contract; 

(d) makes an assignment of its estate for the benefit of creditors or enters into any 
arrangement or composition with its creditors; 

(e) ceases to carry on business; 

(f) subject to clause 16.1(e), fails to obtain or ceases to hold any Approval; 

(g) fails to start to remedy, or fails to remedy. a breach of an obligation under this 
Contract, that is subject to a Default Notice, as required in a Default Notice;  

(h) without limiting the Commonwealth’s other rights under this clause, has committed 
a Default that has been subject to a Default Notice on two or more prior occasions, 
whether or not the Contractor has remedied the Default on those occasions; 

(i) breaches an obligation under this Contract that the Commonwealth considers (in 
its discretion) is not capable of being remedied;  

(j) breaches any of its obligations under clause 11, clause 16.1 clause 18,  or 
clause 24, 

(k) commits any breach (other than a breach the subject of a Default Notice) for which 
this Contract provides a notice of termination for default may be given; 

(l) assigns its rights other than in accordance with the requirements of this Contract; 

(m) has otherwise regularly or persistently failed to meet any, some or all requirements 
of this Contract, whether or not the Commonwealth has issued a Default Notice, 
including where the Contractor has failed to provide any Transport Services in 
accordance with an Advance Departure Notice more than once in any rolling 
period of 12 months;  

(n) the Aircraft required for a Transport Service is not available for use to provide the 
Transport Service; or 

(o) the Commonwealth rejects an Aircraft under clause 5.8; 

23.4 Obligations in the event of termination 

(a) If this Contract is terminated under this clause 23 or otherwise: 
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(i) the Contractor will deliver to the Commonwealth, as required by the 
Commonwealth, all documents in its possession, power or control or in the 
possession, power or control of its officers, employees, agents or 
Subcontractors and personnel, which contain or relate to any Commercial-
in-Confidence Information or which are security classified; 

(ii) subject to clause 25.10, the parties will be relieved from future 
performance, without prejudice to any right of action that has accrued at 
the date of termination; 

(iii) subject to the process set out in clause 23.5 the right to recover damages, 
including full contractual damages, will not be affected; and 

(iv) the Contractor will deliver all existing Technical Data for Services provided 
prior to the date of termination, within 30 days after receipt of the notice of 
termination, or other period agreed by the parties; and 

(v) the Contractor will return all Commonwealth property in its possession, 
power or control or in the possession, power or control of its officers, 
employees, agents or Subcontractors and personnel. 

(b) To avoid doubt, and despite anything else in this Contract, if the Contractor delays 
in delivering Services or complying with any other obligation in accordance with 
this Contract, each day of delay is a new breach of this Contract for which the 
Commonwealth may exercise its rights under this clause or at law, notwithstanding 
any conduct by the Commonwealth or election not to terminate this Contract for a 
previous breach of this Contract. 

(c) The rights of the Commonwealth to terminate or reduce the scope of this Contract 
under this clause 23 are in addition to any other right or remedy the 
Commonwealth may have in relation to this Contract. 

23.5 Termination or reduction in scope for convenience 

(a) In addition to any other rights it has under this Contract, the Commonwealth may 
at any time terminate or reduce the scope of this Contract by notifying the 
Contractor in writing. 

(b) If the Commonwealth Representative issues a notice under clause 23.5(a), the 
Contractor must: 

(i) stop or reduce (as the case may be) work in connection with this Contract 
in accordance with the notice; 

(ii) comply with any directions given to the Contractor by the Commonwealth; 
and 

(iii) mitigate all loss, costs (including the costs of its compliance with any 
directions) and expenses in connection with the termination or reduction in 
scope, including those arising from affected Subcontracts. 

(c) Subject to clause 23.5(d), if the Commonwealth Representative issues a notice 
under clause 23.5(a), the Commonwealth will only be liable for: 

(i) payments under the payment terms of this Contract for Services provided 
before the effective date of termination or reduction in scope;  

(ii) in the case of a reduction in scope, the payments unaffected by the notice; 
and 
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(iii) any reasonable costs incurred by the Contractor solely in connection with 
the termination or reduction in scope that are directly attributable to the 
termination or reduction in scope, 

when the Contractor substantiates these amounts to the satisfaction of the 
Commonwealth Representative.  The Commonwealth will have no liability to the 
Contractor and the Contractor will not have any other Claim against the 
Commonwealth other than as set out in this clause 23.5(c).  

(d) The Contractor will not be entitled to: 

(i) profit anticipated on any part of this Contract terminated; or 

(ii) any lost opportunity as a result of the Contractor entering into the Contract 
with the Commonwealth. 

(e) The Contractor must, in each Subcontract, secure the right of termination and 
cancellation and terms for compensation functionally equivalent to that of the 
Commonwealth under clause 23.5. 

24. CHANGE OF CONTROL 

24.1 Prohibition on Change of Control 

(a) The Contractor must ensure that there is no Change of Control of the Contractor 
unless and until the Contractor first obtains the written consent of the 
Commonwealth. 

(b) To avoid doubt, the Commonwealth may, in its absolute discretion, withhold any 
consent under clause 24.1(a), or give its consent subject to conditions. 

24.2 Termination right 

If there is a Change of Control without the Contractor first obtaining the Commonwealth's 
consent under clause 24.1(a), the Commonwealth may terminate this Contract under 
clause 23.3. 

24.3 Definitions 

For the purposes of this clause 24: 

Change of Control means, in relation to the Contractor, where a person who did not 
(directly or indirectly) effectively Control the Contractor at the start 
of the Term, either alone or together with others, acquires Control 
of the Contractor; and 

Control means: 

(a) the ability to exercise or control the exercise of the right to 
vote in respect of more than 50% of the voting shares or 
other form of voting equity in a corporation; 

(b) the ability to dispose or exercise control over the disposal of 
more than 50% of the shares or other form of equity in a 
corporation; 

(c) the ability to appoint or remove or where a majority of the 
directors of a corporation; 

(d) the ability to exercise or control the exercise of the casting of 
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a majority of the votes at the meeting of the board of 
directors of a corporation; and 

(e) any other means, direct or indirect, of dominating the 
decision making and financial and operating policies of a 
corporation. 

25. GENERAL 

25.1 Commonwealth Representative 

(a) The Commonwealth Representatives are:  

(i) in relation to matters involving the day-to-
day administration of the Contract:;  

Officers Commanding Force 
Support Team KAF and TK 

or  

(ii) in relation to matters that relating to a 
dispute under the Contract, the meaning of 
the Contract or in relation to a proposed 
variation to the Contract: 

Commander 1 Joint 
Movement Group, 

unless otherwise notified to the Contractor in writing, and has authority to 
represent the Commonwealth in respect of those matters.  

(b) The Commonwealth Representative may delegate its functions to a person, or 
authorise that person to carry out its functions on its behalf (Authorised Person).  
The Commonwealth must notify the Contractor in writing of the persons who are 
delegated functions or authorised to carry out functions on behalf of the 
Commonwealth Representative, from time to time, and the scope of their 
delegation or authorisation. 

25.2 Contractor Representative 

(a) The Contractor Representatives are:  

(i) in relation to matters involving the day-to-
day administration of the Contract:;  

Paul Rigby 
Aviation Director 
PME International LLC  

or  

(ii) in relation to matters that relating to a 
dispute under the Contract, the meaning of 
the Contract or in relation to a proposed 
variation to the Contract: 

Yuri Tchernobryvko 
Vertical Australia Pty Limited 
(Vertical-T), 

unless otherwise notified to the Commonwealth in writing, and has authority to 
represent the Contractor in respect of those matters.   

(b) Any notice or communication given to, or received from, a person referred to in 
clause 25.2(a) will be deemed to have been duly given to, or received from (as 
applicable) the Contractor.  
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25.3 Post Defence separation employment 

(a) The Contractor must ensure that any employee who is a former Employee of 
Defence complies with the requirements of DWRM and DI(G) PERS 25-4 as 
applicable. 

(b) Except with the written approval of the Commonwealth Representative, the 
Contractor must not permit a person who: 

(i) in a Relevant Period was an Employee of or Service Provider to Defence 
engaged in the preparation or management of this Contract, the selection 
of the Contractor or the performance of the project or activity to which this 
Contract relates; or 

(ii) in the 12 months immediately preceding the request for approval was a 
Employee of Defence, 

to perform or contribute to the performance of this Contract. 

(c) The Commonwealth Representative must not unreasonably withhold approval of a 
person under clause 25.3(b) and must consider: 

(i) the character and duration of the engagement, services or work performed 
by the Employee or Service Provider in the period specified in 
clause 25.3(b); 

(ii) any information provided by the Contractor about the character and 
duration of the services proposed to be performed by the Employee or 
Service Provider under this Contract; 

(iii) the potential for real or perceived conflicts of interest or probity objections 
if the Employee or Service Provider performs or contributes to the 
performance of this Contract; 

(iv) any information provided by the Contractor concerning any significant 
effect that withholding approval will have on the Employee or Service 
Provider’s employment opportunities or the performance of this Contract; 
and 

(v) the policy set out in DWRM and DI(G)PERS 25-4, as applicable. 

(d) Each restriction created by clause 25.3(b), by the operation of the definition of 
‘Relevant Period’ (due to the three Relevant Periods applying), is separate and 
independent of the other (although they are concurrent in effect). 

25.4 Applicable law 

(a) The laws of the Australian Capital Territory apply to this Contract.  The courts of 
that State or Territory have non-exclusive jurisdiction to decide any matter arising 
out of this Deed. 

(b) The Contractor appoints Vertical Australia Pty Ltd (ACN 147 916 961) (the Agent) 
as its agent to receive service of process for any proceedings in connection with 
this Contract.  The Contractor undertakes to maintain this appointment so long as 
this Contract remains in force, and agrees that any process served on the Agent is 
taken to be served on the Contractor. 
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25.5 Language and Measurement 

(a) All information delivered as part of the Services under this Contract must be written 
in English.  If such documentation is a translation into the English language, the 
translation must be accurate and free from ambiguity. 

(b) Measurements of physical quantity must be in Australian legal units as prescribed 
under the National Measurement Act 1960 (Cth), or, if Services are imported, units 
of measurement as agreed by the Commonwealth Representative. 

25.6 Entire Contract 

(a) This Contract represents the parties’ entire agreement in relation to the subject 
matter and supersedes all tendered offers and prior representations, 
communications, deeds, statements and understandings, whether oral or in writing. 

(b) The Commonwealth will not be liable for any work undertaken, nor expenditure 
incurred, by the Contractor, which has not been authorised or agreed in writing in 
accordance with the provisions of this Contract. 

25.7 Waiver 

Failure by either party to enforce a term of this Contract must not be construed as in any 
way affecting the enforceability of that term or this Contract as a whole. 

25.8 Assignment and novation 

Neither party may, without the written consent of the other, assign, novate, transfer, 
mortgage, charge or otherwise deal with its interest in, or obligations under, this Contract. 

25.9 Right of Commonwealth to Recover Money 

(a) Without limiting the Commonwealth’s rights under this Contract, if the Contractor 
owes any debt to the Commonwealth in relation to this Contract, the 
Commonwealth may in its absolute discretion exercise one or both of the following: 

(i) deduct the amount of the debt from payment of any claim; or 

(ii) provide the Contractor with written notice of the existence of a debt 
recoverable which will be paid by the Contractor within 30 days of receipt 
of notice. 

(b) The Commonwealth must give the Contractor prior notice of its intention to 
exercise its rights under clause 25.9. 

(c) If the Commonwealth deducts the amount of a debt from any payment, it must 
notify the Contractor in writing that it has done so. 

(d) If any sum of money owed to the Commonwealth is not received by its due date for 
payment, the Contractor will pay to the Commonwealth interest at the Reserve 
Bank of Australia cash rate target current at the date the payment was due for 
each day the payment is late. 

(e) Nothing in this clause 25.9 affects the right of the Commonwealth to recover from 
the Contractor the whole of any debt owed by the Contractor, or any balance that 
remains owing after deduction. 
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25.10 Survivorship 

Any provision of this Contract which expressly or by implication from its nature is intended 
to survive the termination or expiration of this Contract and any rights arising on 
termination or expiration will survive, including provisions relating to Commercial-in-
Confidence Information, IP, Right of the Commonwealth to Recover Money, Defence 
Security, Privacy, and any warranties, guarantees, licences or indemnities. 

25.11 Severability 

If any part of this Contract is or becomes illegal, invalid or unenforceable, the legality, 
validity or enforceability of the remainder of this Contract will not be affected and will be 
read as if that part had been severed. 

25.12 Notices 

(a) Unless the contrary intention appears, any notice or communication under this 
Contract will be effective if it is in writing (including electronic form, such as email), 
signed (including by electronic signature block) and delivered to the Contractor or 
the Commonwealth, as the case may be, at the following addresses: 

(i) to the Contractor:  

(A) where the matter involving the day-to-day administration of the 
Contract: 

Address: PME International LLC. Dubai Office, UAE, PO 
Box 77174 

Email: paul.rigby@pme-international.com 

Attention: Paul Rigby, Aviation Director 
PME International LLC 

Mobile +971 (0) 50 105 35 65 

(B) where the matter relates to a dispute under the Contract, the 
meaning of the Contract or a proposed variation to the Contract: 

Address: 8/317 Edgecliff rd, Woollahra, NSW, 2025, 
Sydney Australia 

Email: yuri.tchernobryvko@gmail.com 

Attention: Yuri Tchernobryvko  
Vertical Australia Pty Ltd (Vertical-T) 

Mobile + 61 (0) 411 492 998 

(ii) to the Commonwealth:  

(A) where the matter involving the day-to-day administration of the 
Contract: 

Address: To be advised by the Commonwealth. 

Email: To be advised by the Commonwealth. 

Attention: Officers Commanding Force Support Team KAF 
and TK 
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(B) where the matter relates to a dispute under the Contract, the 
meaning of the Contract or a proposed variation to the Contract: 

Address: Headquarters 1st Joint Movement Group 

Headquarters Joint Operations Command 
Department of Defence 
CANBERRA ACT 2600 

Email: strategicliftcoordinationcell@defence.gov.au  

Attention: SO3 SLCC HQ1JMOVGP 

(b) A notice or communication will be deemed to have been delivered: 

(i) if sent by prepaid post, in three Working Days if sent within Australia and 
in eight Working Days if sent by air mail from one country to another; 

(ii) if sent in electronic form (such as email) when the email message enters 
the addressee's information system; or 

(iii) in the case of delivery by hand, on delivery. 

25.13 Negation of Employment and Agency 

(a) The Contractor must not represent itself, and must ensure that its officers, 
employees, agents and Subcontractors do not represent themselves, as: 

(i) being employees, partners or agents of the Commonwealth; or 

(ii) having any authority to bind or make representations on behalf of the 
Commonwealth 

(b) The Contractor, its officers, employees, agents and Subcontractors will not by 
virtue of this Contract be, or for any purpose be deemed to be, an employee, 
partner or agent of the Commonwealth or in a joint venture with the 
Commonwealth. 

(c) The Contractor must not, and must ensure that none of its officers, agents, 
employees and contractors do not, represent itself or themselves (as the case may 
be) as acting for or on behalf of the Commonwealth or as otherwise. 

25.14 Counterparts 

(a) This document may be executed in counterparts.   

(b) The counterparts, taken together, form one document.   

(c) This Contract is taken to have been executed on the date that the last party 
executes a counterpart.  
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EXECUTED as an agreement. 

 

EXECUTED by the Commonwealth of 
Australia represented by the Department of 
Defence: 

  

   
Signature of authorised representative  Name of authorised representative 

In the presence of:    

   
Signature of witness  Name of witness 

   
Date   

 

THE COMMON SEAL of Air Company 
Vertical-T LLC, a company registered in the 
Russian Federation (Registration number  
1026901919450), the fixing of which was 
witnessed by: 

  

   

Signature of sole director  Name 

In the presence of:    

   
Signature of witness  Name of witness 

   
Date   
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UNCLASSIFIED   

 

OPERATION SLIPPERY: RUSSIAN AVIATION MAGNATE CONCERNS  
 

 
PDR: QB19-000617 
Date cleared: 06 December 2019 
 
UNCLASSIFIED   

 A request for tender (RFT) was released via open tender on AusTender on 

25 October 2010 for procurement of heavy lift rotary wing support for Operation 

Slipper.  The RFT closed on 24 November 2010. 

 A total of two tenders were received and after screening processes were 

completed, the tender response from Vertical-T was deemed as the only one 

suitable for detailed evaluation. 

 A probity advisor was appointed in respect of the process. 

 The services were ‘procured and used overseas’ which under Commonwealth 

policy means they are not required to be reported on AusTender. 

 Services under this initial contract with Air Company Vertical-T LCC commenced 

in approximately March 2011 and ceased in December 2012.  A replacement 

contract with an Australian company DynCorp (Aust) Pty Limited was entered into 

after that date and continued until February 2014. 

 After that time the subject helicopters was no longer needed to support the intra 

Afghanistan operations. 

 

Policies in effect now 

 Defence has implemented the Government’s Black Economy procurement 

connected policy, which took effect on 1 July 2019. 

 This policy requires that tenderers provide a satisfactory Statement of Tax Record 

from the Australian Taxation Office for Commonwealth Government open tender 

procurements with an estimated value over $4 million (including GST). 

 The Government's Black Economy procurement connected policy significantly 

strengthens compliance with Australian taxation laws through Commonwealth 

Government procurement, and Defence is committed to that policy. 
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UNCLASSIFIED   

 

OPERATION SLIPPERY: RUSSIAN AVIATION MAGNATE CONCERNS  
 

 
PDR: QB19-000617 
Date cleared: 06 December 2019 
 
UNCLASSIFIED   

represented that it had supported UN Missions and other allied services (including 

Germany, US, Canadian, UK and Dutch services) since 2002.  

 Services under this initial contract with Air Company Vertical-T LCC commenced 

in approximately March 2011 and ceased in December 2012. 

 A replacement contract with an Australian company DynCorp (Aust) Pty Limited 

was entered into after that date and continued until February 2014. 

 After that time the subject helicopters was no longer needed to support the intra 

Afghanistan operations. 

Current policies in effect 

 The Department of Defence takes its responsibility seriously to ensure compliance 

with all Australian laws, including taxations laws, through its procurements and 

ongoing contract management. 

Black Market Economy – tax transparency 

 With effect from 1 July 2019 Defence has implemented the Treasury's Black 

Economy procurement connected policy. 

 This policy requires that tenderers provide a satisfactory Statement of Tax Record 

from the Australian Taxation Office for Commonwealth Government open tender 

procurements with an estimated value over $4 million (including GST). 

 Foreign companies that do not have an Australian taxation record of at least four 

years must provide information and undertakings to the Australian Taxation Office 

in respect of compliance with future tax obligations in Australia, as well as current 

compliance overseas, in order to receive a Statement of Tax Record.  

 If the 2011 contract with Vertical-T was still in effect, this policy would be 

enforceable against the contractor. 
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UNCLASSIFIED   

 

OPERATION SLIPPERY: RUSSIAN AVIATION MAGNATE CONCERNS  
 

 
PDR: QB19-000617 
Date cleared: 06 December 2019 
 
UNCLASSIFIED   

Due Diligence and contractual obligations of contractors 

 Defence policy requires procurement officers to undertake appropriate risk 

assessment and due diligence, commensurate with the risk profile, scale and 

nature of the procurement. 

 This requirement comes from the Commonwealth Procurement Rules. 

 Defence procurement is conducted in accordance with the relevant legislation and 

the Commonwealth Procurement Rules.  The material reviewed by Defence 

demonstrates that the rules as in effect in 2010/2011 were complied with. 

 Under the rules in effect today, Defence’s Australian Standard for Defence 

Contracting (ASDEFCON) suite of tendering and contracting templates contain 

clauses that require contractors to comply with the law.  For example tenderers 

are to provide the following information in the Tenderer’s Profile, a core 

requirement of high-level ASDEFCON templates (taken from Strategic Materiel): 

1. Details of any orders, contracts, joint ventures, collaborations with other 

firms or companies or any other commitments relevant to the tenderer’s 

ability to meet the requirement, 

2. Particulars of any civil or criminal litigation or proceeding, actual or 

threatened, involving either the tenderer or associates and related entities 

which is likely to adversely affect the tenderer’s performance of any 

resultant Contract 

3. Particulars of any foreign national or foreign bodies or organisations in a 

position to exercise or influence control over the tenderer. 

 The ASDEFCON Conditions of Contract require the Contractor shall, in the 

performance of the Contract, comply with all laws in which any part of the Contract 

is to be carried out. 

 

DFAT sanctions and the link into our payment system 

 The Department of Foreign Affairs and Trade (DFAT), Trade Sanctions List is the 

only authorised Commonwealth list of sanctions.  That list is incorporated into 
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From: yuri tchernobryvko 
Sent: Thursday, 25 November 2010 12:27 PM
To: Cole, Ben SQNLDR
Cc: Strategic Lift Coordination Cell
Subject: AO/004/10-11. Tender Response of Vertical-T

 
To: Ben Cole / SQNLDR 
      HQ1JMOVGP 
 
Dear Sir, 
 
REF: AO/004/10‐11 Tender Response 
 
We have submitted  The Tender Response at the right time. 
However to meet the dead line, some info which we consider necessary to be included, still available for your 
information.  
Therefore I would like to ask for the opportunity to add additional data in relation to our response.  
Please advise on appropriate way to get this info to your department.  
 
Thanks and Regards 
 
Yuri Tchernobryvko 
Vertical‐T (Australia) 
+61   
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From: Cole, Ben SQNLDR
Sent: Monday, 10 January 2011 10:24 AM
To: Tanner, Jeffrey FLTLT
Subject: FW: MiL8MTV [SEC=UNCLASSIFIED]

Importance: High

Follow Up Flag: Follow up
Flag Status: Flagged

Categories: UNCLASSIFIED

UNCLASSIFIED 

  
 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

From: Yuri.T Vertical-A [mailto:yuri.tcher@verticalaustralia.com.au]  
Sent: Thursday, 16 December 2010 16:49 
To: Cole, Ben SQNLDR 
Subject: MiL8MTV 
Importance: High 

To: Ben Cole / SQNLDR 
      HQ1JMOVGP 
 
Dear Sir, 
 
REF: MIL8 MTV 
 
I would like to advise, that we have three helicopters MiL‐8MTV available now for immediate service. 
Location:  

‐          Sharona base (Afghanistan)  
‐          Kabul Airport (Afghanistan)  

Aircraft can be repositioned anywhere in AFG within short notice.  
 
Please advise if you would require any further information.  
 
 
Thanks and Regards 
 
Yuri Tchernobryvko 
MD 
Vertical‐T (Australia) 
Yuri.Tcher@verticalaustralia.com.au  
www.verticalaustralia.com.au  
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From: Cole, Ben SQNLDR
Sent: Tuesday, 18 January 2011 12:26 PM
To: Hales, Scott SQNLDR; Tanner, Jeffrey FLTLT; Strategic Lift Coordination Cell
Subject: FW: Schedule updates. AO/004/10-11 [SEC=UNCLASSIFIED]

Follow Up Flag: Follow up
Flag Status: Flagged

Categories: UNCLASSIFIED

UNCLASSIFIED 

Request you respond to Yuri re: AO004/10-11, Regards, 
  
Ben 
  
  
 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

From: yuri tchernobryvko [mailto:   
Sent: Tuesday, 18 January 2011 11:26 
To: Cole, Ben SQNLDR 
Subject: Schedule updates. AO/004/10-11 

To: Ben Cole / SQNLDR 
      HQ1JMOVGP 
 
Dear Ben, 
 
REF: Schedule Updates. AO/004/10‐11  
 
Please advise if any changes or updates for the schedule of given tender? 
 
 
Sincerely, 
Yuri Tchernobryvko  
MD   
Vertical‐T 
Vertical Australia PTY Limited 
PH: +61   
Yuri.Tcher@verticalaustralia.com.au  

  
www.verticalaustralia.com.au  
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From: Tanner, Jeffrey FLTLT
Sent: Wednesday, 19 January 2011 5:37 PM
To:
Cc: Strategic Lift Coordination Cell
Subject: RE: Schedule updates. AO/004/10-11 [SEC=UNCLASSIFIED:COMMERCIAL]

Categories: UNCLASSIFIED

UNCLASSIFIED:COMMERCIAL 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

Good evening Yuri, 
  
Thankyou for your enquiry, Squadron Leader Ben Cole has relocated within Defence and I am now the point of 
contact for the Request for Tender AO/004/10-11.  Please continue to use the email 
address StrategicLift.CoordinationCell@defence.gov.au for all correspondence. 
  
Defence is on schedule as per the covering letter provided with the Request for Tender package.  I can confirm your 
tender response was received and is currently being evaluated by the Tender Evaluation Steering Group. 
  
In accordance with Conditions of Tender 3.4, some of the documents you submitted in your tender response were 
provided or had accompanying English language.  In particular, the insurance documents were only in Russian, are 
you able to have these translated? 
  
If you have any queries regarding the tender process for AO/004/10-11, please do not hesitate to contact me. 
  
Thanks and regards, 
  
Jeff Tanner 
Flight Lieutenant 
Staff Officer Grade Three 
Strategic Lift Coordination Cell 
Headquarters 1st Joint Movement Group 
  
Tel: (02) 6128 4190 
Fax: (02) 6128 4117 

From: yuri tchernobryvko [mailto:   
Sent: Tuesday, 18 January 2011 11:26 
To: Cole, Ben SQNLDR 
Subject: Schedule updates. AO/004/10-11 

To: Ben Cole / SQNLDR 
      HQ1JMOVGP 
 
Dear Ben, 
 
REF: Schedule Updates. AO/004/10‐11  
 
Please advise if any changes or updates for the schedule of given tender? 
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Sincerely, 
Yuri Tchernobryvko  
MD   
Vertical‐T 
Vertical Australia PTY Limited 
PH: +61   
Yuri.Tcher@verticalaustralia.com.au  

  
www.verticalaustralia.com.au  
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From: yuri tchernobryvko >
Sent: Wednesday, 19 January 2011 6:59 PM
To: Tanner, Jeffrey FLTLT
Cc: Strategic Lift Coordination Cell
Subject: RE: Schedule updates. AO/004/10-11 [SEC=UNCLASSIFIED:COMMERCIAL]

Attention to:  
Jeff Tanner 
Flight Lieutenant 
Headquarters 1st Joint Movement Group 
 
Dear Jeff, 
 
REF: AO/004/10-11 
 
Thank you for your email. 
Regarding insurance – will get it translated ASAP. 
 
Regards 
Yuri 
 
Sincerely, 
Yuri Tchernobryvko  
MD   
Vertical‐T 
Vertical Australia PTY Limited 
PH: +61 (  
Yuri.Tcher@verticalaustralia.com.au  

  
www.verticalaustralia.com.au 
 
 
  
 
 

From: Tanner, Jeffrey FLTLT [mailto:jeffrey.tanner@defence.gov.au]  
Sent: Wednesday, January 19, 2011 5:37 PM 
To:  
Cc: Strategic Lift Coordination Cell 
Subject: RE: Schedule updates. AO/004/10-11 [SEC=UNCLASSIFIED:COMMERCIAL] 
 

UNCLASSIFIED:COMMERCIAL 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

Good evening Yuri, 
  
Thankyou for your enquiry, Squadron Leader Ben Cole has relocated within Defence and I am now the point of 
contact for the Request for Tender AO/004/10-11.  Please continue to use the email 
address StrategicLift.CoordinationCell@defence.gov.au for all correspondence. 
  
Defence is on schedule as per the covering letter provided with the Request for Tender package.  I can confirm your 
tender response was received and is currently being evaluated by the Tender Evaluation Steering Group. 
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From: Yuri.T Vertical-A <yuri.tcher@verticalaustralia.com.au>
Sent: Thursday, 20 January 2011 1:14 PM
To: Strategic Lift Coordination Cell
Cc: Tanner, Jeffrey FLTLT
Subject: AO/004/10-11. Aircraft Insurance(ENG)
Attachments: Aircraft 3rd Party & Pax Insurance.pdf; Casco Aircraft Insurance (ENG).pdf

Attention to:  
Jeff Tanner 
Flight Lieutenant 
Headquarters 1st Joint Movement Group 
 
Dear Jeff, 
 
REF: Aircraft Insurance   
 
Please find in attached file copies of aircraft insurance policies in English as requested. 
 
NOTE: Given policies are standard which we use for our fleet utilized in the theater. For example our client, which we 
operate our MiL26 aircraft for in Kandahar – DynoCorp, included into 3rd party liability. 
In case you have any specific requirement for aircraft insurance we are happy to comply.  
 
Please contact if any other info or clarifications are required.  
 
Sincerely, 
Yuri Tchernobryvko  
MD   
Vertical Australia PTY Limited (Vertical‐T) 
PH: +61   
Yuri.Tcher@verticalaustralia.com.au  

  
www.verticalaustralia.com.au 
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From: yuri tchernobryvko >
Sent: Tuesday, 1 February 2011 9:51 AM
To: Strategic Lift Coordination Cell
Cc: Tanner, Jeffrey FLTLT
Subject: AO/004/10-11. Updates

Attention to:  
Jeff Tanner 
Flight Lieutenant 
Headquarters 1st Joint Movement Group 
 
Morning Jeff, 
 
REF: AO/004/10‐11. Updates 
 
I am getting in touch to see if you require any further info from Vertical in addition to earlier forwarded copies of 
insurance policies.  
Also please update in case of any development in regards to this project. 
 
Sincerely, 
Yuri Tchernobryvko  
MD   
Vertical Australia PTY Limited (Vertical‐T) 
PH: +61 (  
Yuri.Tcher@verticalaustralia.com.au  

  
www.verticalaustralia.com.au 
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From: Yuri.T Vertical-A <yuri.tcher@verticalaustralia.com.au>
Sent: Friday, 4 February 2011 12:16 PM
To: Tanner, Jeffrey FLTLT
Subject: FW: Sent via Google Maps: yuri tchernobryvko sent you: Kandahar Airport (KDH), 

Kandahar, Afghanistan

Follow Up Flag: Follow up
Flag Status: Flagged

HI Jeff, 
It was great to meet you all yesterday.  
 
A Map of proposed parking Site: 
Please follow the link below and then project picture in attached file to lager scaled image in given link to identify 
proposed parking location in reference to the runway. 
Please note: The image in the link does not have all latest development, so it is just for the reference at this time. 
 

Kandahar Airport (KDH) 
Kandahar, Afghanistan 
 
I am still awaiting for the larger scaled picture (detailed) from PME guys. Will forward to you ASAP. 
 
In reference to requested by you information and updates: 
‐ We are working on it and all answers will be with you on Monday, the 7th of FEB.  
‐  “Operational manual for service delivery”, which I mentioned during the meeting, might take a day longer, 

because it should be coordinated with our ground handling company PME. 
 
Regarding aircraft positioning day to KAF: 
‐ Vertical‐T would need at least 14 days to process all necessary permits and approvals from relevant Russian 

authorities for aircraft positioning. Applications and requests can be placed after contract signed.  
 
 
Bet regards 
Yuri 
P.S. If necessary please contact me 24/7, we are all working over the weekend. 
 

Sincerely, 
Yuri Tchernobryvko  
MD   
Vertical Australia PTY Limited  
PH: +61 (  
Yuri.Tcher@verticalaustralia.com.au  
www.verticalaustralia.com.au 
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From: Yuri.T Vertical-A <yuri.tcher@verticalaustralia.com.au>
Sent: Friday, 4 February 2011 2:18 PM
To: Tanner, Jeffrey FLTLT
Cc: Halloran, Jim LTCOL
Subject: RE: Sent via Google Maps: yuri tchernobryvko sent you: Kandahar Airport (KDH), 

Kandahar, Afghanistan [SEC=UNCLASSIFIED:COMMERCIAL]
Attachments: Potential Construction Sites.pptx

Follow Up Flag: Follow up
Flag Status: Flagged

Hi Jeff, 
Yes, satimage is outdated. This is just for the location’s reference in relation to the RWY. 
Please find photo in attached (sorry for no attachment in prev. mail) 
 
 

Sincerely, 
Yuri Tchernobryvko  
MD   
Vertical Australia PTY Limited  
PH: +61  
Yuri.Tcher@verticalaustralia.com.au  
www.verticalaustralia.com.au 
 
 
 
 
 
 

From: Tanner, Jeffrey FLTLT [mailto:jeffrey.tanner@defence.gov.au]  
Sent: Friday, February 04, 2011 1:49 PM 
To: Yuri.T Vertical-A 
Cc: Halloran, Jim LTCOL 
Subject: RE: Sent via Google Maps: yuri tchernobryvko sent you: Kandahar Airport (KDH), Kandahar, Afghanistan 
[SEC=UNCLASSIFIED:COMMERCIAL] 
 

UNCLASSIFIED:COMMERCIAL 

Good afternoon Yuri, 
  
Thankyou for the link.  The photo is out dated, are you able to send the photo you showed us yesterday?  There was 
no attachment to this email. 
  
Please include LTCOL Jim Halloran on your email correspondence, I have cc'd him to this email.  LTCOL Halloran will 
be able to liaise with you in my absence next week. 
  
Thanks and regards, 
  
Jeff Tanner 
Flight Lieutenant 
Staff Officer Grade Three 
Strategic Lift Coordination Cell 
Headquarters 1st Joint Movement Group 
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Tel: (02) 6128 4190 
Fax: (02) 6128 4117 

From: Yuri.T Vertical-A [mailto:yuri.tcher@verticalaustralia.com.au]  
Sent: Friday, 4 February 2011 12:16 
To: Tanner, Jeffrey FLTLT 
Subject: FW: Sent via Google Maps: yuri tchernobryvko sent you: Kandahar Airport (KDH), Kandahar, Afghanistan 

HI Jeff, 
It was great to meet you all yesterday.  
 
A Map of proposed parking Site: 
Please follow the link below and then project picture in attached file to lager scaled image in given link to identify 
proposed parking location in reference to the runway. 
Please note: The image in the link does not have all latest development, so it is just for the reference at this time. 
 

Kandahar Airport (KDH) 
Kandahar, Afghanistan 
 
I am still awaiting for the larger scaled picture (detailed) from PME guys. Will forward to you ASAP. 
 
In reference to requested by you information and updates: 
‐          We are working on it and all answers will be with you on Monday, the 7th of FEB.  
‐           “Operational manual for service delivery”, which I mentioned during the meeting, might take a day longer, 

because it should be coordinated with our ground handling company PME. 
 
Regarding aircraft positioning day to KAF: 
‐          Vertical‐T would need at least 14 days to process all necessary permits and approvals from relevant Russian 

authorities for aircraft positioning. Applications and requests can be placed after contract signed.  
 
 
Bet regards 
Yuri 
P.S. If necessary please contact me 24/7, we are all working over the weekend. 
 

Sincerely, 
Yuri Tchernobryvko  
MD   
Vertical Australia PTY Limited  
PH: +61  
Yuri.Tcher@verticalaustralia.com.au  
www.verticalaustralia.com.au 
 
 
 

 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 
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Serial Time/Date Person, 
Organisation 

intiating Contact

Person, 
Organisation 

Contacted

Issue

1 0909 hours 
25/10/2010

 

 PDLToll

Strategic Lift inbox 
(voicemail left with 

SO2 Strategic Lift, but 
not responded to)

request for documents

2 1100 hours 25 Oct 
10

SQNLDR Cole, SO2 
Strategic Lift

DNL09009 panel 
members

advertisement of 
AO/004/10-11

3 1112 hours 
25/10/2010  

, Adagold 
@adagold.com

contacted SO2 
Strategic lift and 

emailed Strategic Lift 
inbox 

request for documents

4 1112 hours 
25/10/2010  

, Independent 
Aviation  

independent
aviation.com

Emailed Strategic Lift 
inbox 

request for documents

5 1138 hours 
25/10/2010

 
Pel Air, 

@pelai
r.com

Emailed Strategic Lift 
inbox 

request for documents

6 1141 hours 
25/10/2010

 
 Strategic 

Aviation
@flystrategic.com

Emailed Strategic Lift 
inbox 

request for documents

7 1222 hours 
25/10/2010

 
 CAN 

@aircharternetwo
rk.com.au

Emailed Strategic Lift 
inbox 

request for documents

8 1240 hours 
25/10/2010  

 
AusHeli 

@austheli.com

Emailed Strategic Lift 
inbox 

request for documents

9 1446 hours 
25/10/2010

 
AAR 
@aarcor

p.com

Emailed Strategic Lift 
inbox 

request for documents

10 1446 hours 
25/10/2010

 
Wexco 

@wexco.com

Emailed Strategic Lift 
inbox 

request for documents
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21 1500h 5/11/10  
ALLTRANS 

International Tel: 
61.418 413 755 

Meeting regarding 
tender debrief for 

AO/014/09-10

mention of tender

22 1444h 08/11/10  
Kestrel 

Aviation Mangalore 
Airport Mangalore 

SQNLDR Ben Cole 
email

mention of tender

23 0840h 09/11/10  

Columbia Helicopters 
Inc Mobile  503 989 

Emailed Strategic Lift 
inbox 

request for documents

24 1158h 10/11/10  
@

air-dynamic.com] 
, Air 

Dynamic

Emailed Strategic Lift 
inbox 

request for documents

25 1315h 15/11/10  Adagold Emailed SQNLDR 
Ben Cole

RFI on procurement 
method

26 1745h 15/11/10  

 
Heli Niugini 

Limited

Emailed Strategic Lift 
inbox 

request for documents

27 1055h 16/11/10  

 
Heli Niugini 

Limited

phoned SQNLDR Ben 
Cole 0261284436

request possibility of an 
extension

28 1027h 17/11/10  
 

Precision Helicopters 
Tel:  (02) 6652 9988 
Fax: (02) 6652 5688 
Mob:  

@precisionheli

emailed SQNLDR 
Ben Cole 

request for documents

29 1229h 16/11/10  
Aviation PME 
International   

@pme-
international.com

emailed SQNLDR 
Cole

RFI on AOC holder
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30 2227h, 16/11/10  

 
Heli Niugini 

Limited

emailed SQNLDR 
Ben Cole 

request possibility of an 
extension

31 2310 17/11/10  

 
,Unity 

Resources Group

emailed SQNLDR 
Cole

a number of requests 
for clarification

32 0203h 20/11/10  
@

air-dynamic.com] 
, Air 

Dynamic

Emailed Strategic Lift 
inbox 

please forard to other 
members in my 

company

33
Refer 
to Ser 

30

1607  
@

air-dynamic.com] 
, Air 

Dynamic

Emailed Strategic Lift 
inbox 

request possibility of an 
extension

34 1419h 23 Nov 10  
@

air-dynamic.com] 
, Air 

Dynamic

Emailed Strategic Lift 
inbox 

request possibility of an 
extension

35 1440h 23 Nov 10  
@

air-dynamic.com] 
, Air 

Dynamic

Emailed Strategic Lift 
inbox 

request possibility of an 
extension

36 1600h 23 Nov 10  
@

air-dynamic.com] 
, Air 

Dynamic

Emailed Strategic Lift 
inbox 

request possibility of an 
extension

37 0840h 24 Nov 10  
CEOSkyLink Aviation, 

Inc.1027 Yonge St, 
Toronto Ontario, M4W 
2K9, Canada Tel: +1 
(416) 924-9000 Fax: 
+1 (416) 924-9006 
Cell: 

 
www.skylinkaviation.c

om

Emailed Strategic Lift 
inbox 

request documents and 
extension
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38 0919h 24 Nov 10  
@

air-dynamic.com] 
general Director, Air 

Dynamic

emailed WO2 Vale clarification on DPPM 
policy

39 1122h 24 Nov 10  
CEOSkyLink Aviation, 

Inc.1027 Yonge St, 
Toronto Ontario, M4W 
2K9, Canada Tel: +1 
(416) 924-9000 Fax: 
+1 (416) 924-9006 
Cell: 

 
www.skylinkaviation.c

om

emailed SQNLDR 
Ben Cole

request extension

40 1205h 24 Nov 10  
@

air-dynamic.com] 
, Air 

Dynamic

emailed SLCC, SL 
Cole

emailed TRS

41 1740h 26 Nov 10 yuri tchernobryvko ph phoned SL Cole 
mobile after hours

phoned regarding an 
extension

42 1748h 26 Nov 10 yuri tchernobryvko 
@g

mail.com]

emailed SL Cole emailed regarding an 
extension

43 1107h and 1109h 
27 Nov 10

 
SkyLink Aviation, Inc. 

1027 Yonge Street 
Toronto, Ontario M4W 

3Y8 Canada

emailed SL Cole emailed tender 
documents

44 1659h 27 Nov 10  
 SkyLink 

Aviation Inc.

emailed SL Cole emailed regarding 
tender documents

45 1125h 29 Nov 10 serial 42-44 emailed SL Cole emailed regarding 
extension to tender 

close date

46 0830h 02 Dec 10 Fred Cailless, 
Procurement 

registering branch, 
DMO

emailed SL Cole a late tender was 
received

47 1649h 16 Dec 10 yuri tchernobryvko 
@g

mail.com]

Emailed Strategic Lift 
inbox 

MiL-8MTV available 
now for immediate 

service

48 1737h 19 Jan 11 FLTLT Tanner Vertical-T Insurance Certificates

49 1315h 20 Jan 11 yuri tchernobryvko 
@g

mail.com]

Emailed Strategic Lift 
inbox 

Insurance Certificates
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50 0951h 01 Feb 11 yuri tchernobryvko 
@g

mail.com]

Emailed Strategic Lift 
inbox 

AO/004/10-11 Updates

51 1730h 01 Feb 11 GPCAPT Barnes, 
COMD 1JMOVGP

Mr Yuri 
Tchernobryvko, 

Vertical-T

Notification of preferred 
tenderer
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Summary of Contact

PDL Toll would like to register its interest in AO/004/10-11 for the provision of heavy-lift rotary wing aircraft for 
Afghanistan. Unfortunately I was not able to find the RFT documents on the Austender website and would be 
grateful if you could point me in the right direction?

After clearance from Probity advisor an email to all DNL09009 panel members (in DRMS) was conducted to 
highlight the release on AUSTENDER

Adagold registered its interest in AO/004/10-11 for the provision of heavy-lift rotary wing aircraft for 
Afghanistan. 

Independent requested documents, and requested advice on the uplift requirement for this aircraft.

Could you please send me a copy of the RFT documentation? Has there been any news on a date regarding 
a debrief on the MEAO ADF tender?

Will there be a further document released of added to the website listing the details of the requirements of this 
tender?

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 
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Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 
member stated in an unrelated debrief that he has received the AO/004/10-11 tender
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member stated in an unrelated debrief that he has received the AO/004/10-11 tender

Request Eleanor is notified of future RW requests

Could you please send me a copy of the RFT documentation? 

Could you please send me a copy of the RFT documentation? 
Is the RFT open to anyone, or just panel members?

Could you please send me a copy of the RFT documentation? 

Are we able to have an extension to the closing date? 

Could you please send me a copy of the RFT documentation? 

Can you please confirm we can utilise the AOC of our subcontractor for this requirement or if the respondent 
is required to hold their own AOC?
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Email requested an extension of four weeks after closing date? 
a number of requests for clarification were raised regardng AO/004/10-11

Culd you please cc reponses to other members (listed in email) in Company
Email requested an extension of response until COB Monday 29 Nov 10

emailed strategic lift to confirm possibility of an extension

emailed strategic lift to confirm possibility of an extension

emailed strategic lift to confirm possibility of an extension

emailed strategic lift to gain documentsd and request extension
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emailed WO2 Vale regarding clarificaiton on anumber of references to DPPM in the RFT

emailed Strategic lift to request an extension

wanted us to see their response even though beyond cutoff date

Mr Yuri enquired as to whether an extension to the tender close date was approved

Following my phone call today 26 NOV 2010, I would like to reconfirm if any extension of lodgment time 
regarding given tender has been granted?
Skylink emailed tender documents and link containing them

We expect that delivery of the hard copy of our offer will be at the Tender Box by noon, Monday November 29.
A number of queries have been received regarding an extension of the closing date for AO/004/10-11. 
Response: The tender close date and lodgement requirements of AO/004/10-11 remain in accordance with 
Clauses 1.11 and 1.12 of the Conditions of Tender.  Tenders were to be lodged in the required form on or 
before 12:00 noon (Australian Eastern Daylight Savings Time) on 24 November 2010. 
A later tender (skylink) was received by Procurement registering cell. 

I would like to advise, that we have three helicopters MiL-8MTV available now for immediate service.
Location: Sharona base (Afghanistan) /Kabul Airport (Afghanistan) 
Aircraft can be repositioned anywhere in AFG within short notice. 
Please advise if you would require any further information

Requested copy of documents translated in English

Copy of Insurance Certificates provided as requested in English
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I am getting in touch to see if you require any further info from Vertical in addition to earlier forwarded copies 
of insurance policies. 
Also please update in case of any development in regards to this project.
COMD called to advise Cmwlth had accepted their tender response as the preferred tenderer, would like to 
invite to negotiations asap, and a letter advising details would be followed up Wed, 02 Feb 11.

FOI 098/20/21 
Document 33

Page 12



Action Required Contact officer 
noted

Request package frwarded 
to PDLToll at 1200h

SQNLDR Cole Noted

Nil SQNLDR Cole Noted

Request package frwarded 
to Adagold at 1200h

SQNLDR Cole Noted

Request package frwarded 
to Independent at 1200h

SQNLDR Cole Noted

Request package frwarded 
to Pel Air at 1200h

SQNLDR Cole Noted

Request package frwarded 
to Pel Air at 1200h

SQNLDR Cole Noted

Request package frwarded 
to ACN at 1240h

SQNLDR Cole Noted

Request package frwarded 
to Australian helicopters at 
1245h

SQNLDR Cole Noted

Request package frwarded 
to AAR at 1450h

SQNLDR Cole Noted

Request package frwarded 
to Wexco at 1700h

SQNLDR Cole Noted
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Request package frwarded 
to Unity at 1700h

SQNLDR Cole Noted

Request package frwarded 
to Krestel at 1040h 26 Oct 
10

SQNLDR Cole Noted

Request package frwarded 
to Alltrans at 1040h 26 Oct 
10

SQNLDR Cole Noted

Request package frwarded 
to United Aero at 1040h 26 
Oct 10

SQNLDR Cole Noted

Request package frwarded 
to Asia Pacific at 1200h 26 
Oct 10

SQNLDR Cole Noted

Request package frwarded 
toUS Aero at 1000h 27 Oct 
10

SQNLDR Cole Noted

Request package frwarded 
to PME at 1100h 27 Oct 10

SQNLDR Cole Noted

Request package frwarded 
to SBR at 1430h 27 Oct 10

SQNLDR Cole Noted

Request package frwarded 
to Yuri at 1524h 28 Oct 10

SQNLDR Cole Noted

nil SQNLDR Cole noted
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nil SQNLDR Cole noted

Responded that future RW 
will be advertised on 
Austender

SQNLDR Cole noted

Request package frwarded 
to Columbia Helicopters at 
0930h 09 Nov 10

SQNLDR Cole Noted

Request package frwarded 
to Air Dynamic at 1130h 11 
Nov 10

SQNLDR Cole Noted

Responded 0800h 16 Nov 
10 to all personnel who 
requested documentation 
(bcc) and will be contained 
in tender documentation for 
all future tender personnel

SQNLDR Cole noted

Request package frwarded 
to Heliniugini at 0900h 16 
Nov 10

SQNLDR Cole Noted

SQNLDR Cole advised any 
requests for clarification to 
be in email form to the 
email address nominated in 
the conditions of tender. 
Upon receipt of email, it will 
be forwarded to delegate 
for consideration

SQNLDR Cole Noted

Request package frwarded 
to Andrew horne at 1737h 
17 Nov 10

SQNLDR Cole Noted

SQNLDR Cole forwarded 
draft response to legal and 
probity for review, after 
agreement, released to all 
prospective tenderers on 
1827h 17 Nov 10

SQNLDR Noted

FOI 098/20/21 
Document 33

Page 15



SQNLDR Cole forwarded 
email request to contract 
approval delegate, who 
responded that extension 
was not possible. This was 
forwarded along with RFI 
and Addendum 1 on AOC 
at 1827h on 17 Nov 10

SQNLDR Cole Noted

SQNLDR Cole drafted 
resposnes and forwasrded 
to probity, legal, 
procurement approval for 
review. Once approved 
response to be released to 
all tenderers.

SQNLDR Cole noted

Noted, nil action SQNLDR Cole Noted

WO2 Vale spoke to 
SQNLDR Cole  regarding 
email request for extension 
to COB Mon 29 Nov 10. 
Serial 30 RFI response was 
forwarded along with serial 
30 RFI at 1638h 23 Nov 10.

SQNLDR Cole Noted

no response given to 
company

SQNLDR Cole noted

no response given to 
company

SQNLDR Cole noted

no response given to 
company

SQNLDR Cole noted

documents and 
clarifications forwarded to 
company 1040h 24 Nov 10

SQNLDR Cole Noted
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no response to company SQNLDR Cole noted

no response to company SQNLDR Cole noted

no response to company SQNLDR Cole noted

advised Yuri to put any 
reqeusts in writing to the 
contact officer via email

SQNLDR Cole noted

forwarded to probity adviser 
for a blanket response

SQNLDR Cole noted

forwarded to probity adviser 
for a blanket response

SQNLDR Cole noted

forwarded to probity adviser 
for a blanket response

SQNLDR Cole noted

forwarded to Skylink and 
Vertical T

SQNLDR Cole noted

In discussion with Gil, 
agreed we should receipt 
tender and return unopened

SQNLDR Cole noted

no response to company SQNLDR Cole noted

Emailed Yuri; reply of ack 
received 19 Jan 11

FLTLT Tanner noted

email ack to sender 21 Jan 
11

FLTLT Tanner noted
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no response to company FLTLT Tanner noted

FLTLT Tanner to prepare 
notification letter for COMD 
signature.

FLTLT Tanner 
actioned.
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1

From: Hales, Scott SQNLDR
Sent: Tuesday, 16 August 2011 2:19 PM
To: Walden, Harry LTCOL; Barnes, Robert GPCAPT 2; 'Yuri.T Vertical-A'
Cc: Nathan, David LTCOL; Walker, Adrian LTCOL; Strategic Lift Coordination Cell; 

Vetuna, John MAJ
Subject: Meeting with Vertical Australia [SEC=UNCLASSIFIED]
Attachments: RE: Meeting with Vertical Australia [SEC=UNCLASSIFIED]; 110816 Vertical-T 

Agenda.doc

Categories: UNCLASSIFIED

UNCLASSIFIED 

  
Hi Sirs & Yuri; 
  
please find attached an agenda for our meet tomorrow. 
  
Yuri - as we haven't met before please wait outside of the building for us to arrive; Group Captain Barnes and I are 
easily spotted by the bright red (with embossed yellow circle) rectangular patch that we wear on our right arm. 
  
Kind regards, 
  
S.J. HALES 
SQNLDR 
SO2 SLCC, HQ1JMOVGP 
HQJOC-B, B1-G-E204 
CANBERRA BC ACT 2610 
  
Tel: +61 (0) 2 6128 4436 
Fax: +61 (0) 2 6128 4106 
Mob:  
  

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 
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ANNEX B TO 
FILE 

DEC 12 
 

Contract AO/002/12-13 Communication Directory 
 

CONTACT POSITION CONTACT DETAILS 

Managing Director, Dyncorp (Aust) 

RW Contractor Administrator 

Dyncorp AFG Manager 

Crew and Ground Personnel Manager – Vertical-T 
(Crew – Project Manager) 

Colonel Simon Tuckerman COMD 1JMOVGP – HQ1JMOVGP 
(Defence Contract Authority) 

Tel: +61 2 6128 4400 
Email: simon.tuckerman@defence.gov.au 

Lieutenant Colonel Lara Bullpit-Troy SO1 OPS/PLANS – HQ1JMOVGP 
 

Tel: +61 2 6128 4182 
Email: lara.bullpit-troy@defence.gov.au 

Lieutenant Commander Lucinda Casey SO2 SLCC – HQ1JMOVGP 
 

Tel: +61 2 6128 4436 
Email: lucinda.casey@defence.gov.au 

Lieutenant Colonel Duncan Polich CO – FSU 
(Operational Authority) 

Tel: +61 2 6224 4484 
Email:  

Flight Lieutenant Louise Edwards OIC Contracts – HQ FSU 
(Defence Contract Manager) 

Tel: +61 2 6215 6976 
Email:  

Major John Wells OPSO – HQ FSU 
(Operational Administrator) 

Tel: +61 2 6224 4479 
Email:  

Warrant Officer Class Two Rodney Nairn OPSWO – HQ FSU Tel: +61 2 6224 4409 
Email:  

Major Liz Barnett OC – FST-KAF 
(Service Delivery Manager) 

Tel: +61 2 6267 9602 
Email:  

Flight Lieutenant Jason O’Toole OPSO – FST-KAF Tel: +61 2 6267 9605 
Email:  

Sergeant Renae Coulter FO – FST-KAF Tel: +61 2 6215 6703 
Email:  

Major Justin Andersen OC – FST-TK 
(Service Delivery Manager) 

Tel: +61 2 6215 5371 
Email:  

Captain Matthew Dempsey OPSO – FST-TK Tel: +61 2 6215 5341 
Email:  
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ANNEX B TO 
AM710573 
14 DEC 11 

 
Contract AO/004/10-11 Communication Directory 

 
CONTACT POSITION CONTACT DETAILS 

Managing Director – DynCorp Australia 
(Vertical-T Contractor Representative) 

Administration Manager – DynCorp Australia 
 

Project Manager Afghanistan – PME International 
(Ground Handling Service Provider) 

Assistant Project Manager Afghanistan – PME International 
 

Crew and Ground Personnel Manager – Vertical-T 
(Crew – Project Manager) 

Group Captain Rob Barnes COMD 1JMOVGP – HQ1JMOVGP 
(Defence Contract Authority) 

Tel: +61 2 6128 4400 
Email: robert.barnes2@defence.gov.au

Lieutenant Colonel Adrian Walker SO1 OPS/PLANS – HQ1JMOVGP 
 

Tel: +61 2 6128 4182 
Email: adrian.walker@defence.gov.au

Squadron Leader Scott Hales SO2 SLCC – HQ1JMOVGP 
 

Tel: +61 2 6128 4436 
Email: scott.hales@defence.gov.au

Lieutenant Colonel Duncan Polich CO – FSU 
(Operational Authority) 

Tel: +61 2 6224 4484 
Email: duncan.polich@z22.defence.gov.au

Flight Lieutenant Louise Edwards OIC Contracts – HQ FSU 
(Defence Contract Manager) 

Tel: +61 2 6215 6976 
Email: louise.edwards@z22.defence.gov.au

Major John Wells OPSO – HQ FSU 
(Operational Administrator) 

Tel: +61 2 6224 4479 
Email: john.wells1@z22.defence.gov.au

Warrant Officer Class Two Rodney Nairn OPSWO – HQ FSU Tel: +61 2 6224 4409 
Email: rodney.nairn@z22.defence.gov.au

Major Liz Barnett OC – FST-KAF 
(Service Delivery Manager) 

Tel: +61 2 6267 9602 
Email: elisabeth.barnett@z22.defence.gov.au

Flight Lieutenant Jason O’Toole OPSO – FST-KAF Tel: +61 2 6267 9605 
Email: jason.otoole@z22.defence.gov.au

Sergeant Renae Coulter FO – FST-KAF Tel: +61 2 6215 6703 
Email: renae.coulter@z22.defence.gov.au

Major Justin Andersen OC – FST-TK 
(Service Delivery Manager) 

Tel: +61 2 6215 5371 
Email: justin.andersen@z22.defence.gov.au

Captain Matthew Dempsey OPSO – FST-TK Tel: +61 2 6215 5341 
Email: matthew.dempsey@z22.defence.gov.au
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COMMERCIAL-IN-CONFIDENCE 
ANNEX B TO 

AM710573 
NOV 11 

 

COMMERCIAL IN CONFIDENCE 

Contract AO/004/10-11 Communication Directory 
 

CONTACT POSITION CONTACT DETAILS 

Managing Director – DynCorp Australia 
(Vertical-T Contractor Representative) 

Project Manager Afghanistan – PME International 
(Ground Handling Service Provider) 

Assistant Project Manager Afghanistan – PME International 
 

Crew and Ground Personnel Manager – Vertical-T 
(Crew – Project Manager) 

Group Captain Rob Barnes COMD 1JMOVGP – HQ1JMOVGP 
(Defence Contract Authority) 

Tel: +61 2 6128 4400 
Email: robert.barnes2@defence.gov.au 

Lieutenant Colonel Adrian Walker SO1 OPS/PLANS – HQ1JMOVGP 
 

Tel: +61 2 6128 4182 
Email: adrian.walker@defence.gov.au 

Squadron Leader Scott Hales SO2 SLCC – HQ1JMOVGP 
 

Tel: +61 2 6128 4436 
Email: scott.hales@defence.gov.au 

Lieutenant Colonel Duncan Polich CO – FSU 
(Operational Authority) 

Tel: +61 2 6224 4484 
Email: duncan.polich@z22.defence.gov.au 

Flight Lieutenant Louise Edwards OIC Contracts – HQ FSU 
(Defence Contract Manager) 

Tel: +61 2 6215 6976 
Email: louise.edwards@z22.defence.gov.au 

Major John Wells OPSO – HQ FSU 
(Operational Administrator) 

Tel: +61 2 6224 4479 
Email: john.wells1@z22.defence.gov.au 

Warrant Officer Class Two Rodney Nairn OPSWO – HQ FSU Tel: +61 2 6224 4409 
Email: rodney.nairn@z22.defence.gov.au 

Major Liz Barnett OC – FST-KAF 
(Service Delivery Manager) 

Tel: +61 2 6267 9602 
Email: elisabeth.barnett@z22.defence.gov.au 

Flight Lieutenant Jason O’Toole OPSO – FST-KAF Tel: +61 2 6267 9605 
Email: jason.otoole@z22.defence.gov.au 

Sergeant Renae Coulter FO – FST-KAF Tel: +61 2 6215 6703 
Email: renae.coulter@z22.defence.gov.au 

Major Justin Andersen OC – FST-TK 
(Service Delivery Manager) 

Tel: +61 2 6215 5371 
Email: justin.andersen@z22.defence.gov.au 

Captain Matthew Dempsey OPSO – FST-TK Tel: +61 2 6215 5341 
Email: matthew.dempsey@z22.defence.gov.au 
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ANNEX D TO 
AM710573 
14 DEC 11 

 
 

Contract Pricing Schedule 
 
Relevant Currency 
The relevant currency is US Dollars (USD). 
 
Mobilisation 
The mobilisation cost (once-off payment for initial positioning flight at USD _________and 
contractor’s preparation of landing site at Kandahar at USD _________) is USD _________. 
 
Monthly Standby Rate 
The Monthly Standby Rate (inclusive of ACMI, 50 Block Hours, and Ground Handling 
Services) is USD _________. 
 
Hourly Flying Rate 
The Hourly Flying Rate (for block hours flown greater than 50 hours and less than 88 hours 
per month) is USD _________. 
 
Price Basis 
The Contract Price includes all costs and amounts payable by the Commonwealth in respect 
of the Services, including those specified in Contract Clause 19.5. 
 
Invoice Requirements 
Specified at Contract Clause 19.6. 
 
Taxes and Duties 
Specified at Contract Clause 19.8. 
 
Service Credit 
Specified at Contract Clause 19.10. 
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COMMERCIAL IN CONFIDENCE 
 

COMMERCIAL-IN-CONFIDENCE 
 

1

 
Contract Pricing Schedule 

 
Relevant Currency 
The relevant currency is US Dollars (USD). 
 
Transition-in milestone payment 
The transition-in milestone payment is a one off cost of USD 34,428 to be charged in the 
January 2013 (first) invoice, on successful completion of transition-in contract activities. 
 
Monthly Standby Rate 
The Monthly Standby Rate (inclusive of ACMI, 50 Block Hours, and Ground Handling 
Services) is USD 940,927. 
 
Hourly Flying Rate 
The Hourly Flying Rate (for block hours flown greater than 50 hours and less than 88 hours 
per month) is USD 15,720. 
 
Price Basis 
The Contract Price includes all costs and amounts payable by the Commonwealth in respect 
of the Services, including those specified in Contract Clause 19.3. 
 
Invoice Requirements 
Specified at Contract Clause 19.4. 
 
Taxes and Duties 
Specified at Contract Clause 19.6. 
 
Service Credit 
Specified at Contract Clause 19.8. 
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COMMERCIAL IN CONFIDENCE

FUEL RECONCILIATION WORKBOOK

Serial Supply Date Location Supplier Reciever Uplift Amount (lbs) Docket

e.g 01-Jan-13 KAF Supreme 10,000 01221342
1
2
3
4
5
6
7
8
9
10

CONTRACT AO/002/12-13

ADF TASKING

COMMERCIAL IN CONFIDENCE
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3 
 

 

PROCESS FOR PERFORMING TRANSPORT SERVICES 
 

 
 

FSTs prepare 
cargo 

FSTs handover relevant 
cargo to Contractor and 

receives acceptance receipt 

FSTs provide Loading 
Assistance [if required] 

Contractor performs 
transport service 

FSTs provide Unloading 
Assistance [if required] 

On completion of service, 
Contractor provides Daily Flight 

Log to HQFSU OPS/FSTs 

Contractor handovers 
relevant cargo to FST and 
receives acceptance receipt 

FSTs arrange aircraft 
refuelling [as required] 

Prior to handover, 
FSTs position cargo at 

Loading Location 

FSTs report fuel 
uplift to FST-
KAF FO and 
files docket

FST-KAF FO 
updates Fuel 
Spreadsheet 

FST-KAF FO 
verifies fuel 
supply with 

JFLA 
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PROCESS FOR PAYMENT 
 

Contractor submits claim to for 
payment with Monthly Flight Log 
and Fuel Report to FST-KAF FO 

FST-KAF OPSO verifies 
claim and approves or rejects 

 
 
 

FST-KAF FO approves claim 
for payment 

FST-KAF FO rejects claim 
for payment and provides 

reasons of rejection 

FST-KAF FO processes claim 
for payment 

Contractor settles claim with 
OC FST-KAF and/or HQFSU 

OPSO 

FST-KAF FO updates 
Finance spreadsheet and files 

invoice 
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COMMERCIAL IN CONFIDENCE (After first entry)

ENCLOSURE 2 TO
AM710573
14 DEC 11ISSUES REGISTER

Serial Date Originator & POC Issue Action Taken Contractor Response Solution Date Resolved

1

2

3

4

5

6

7

8

9

10

CONTRACT AO/004/10-11

COMMERCIAL IN CONFIDENCE (After first entry)
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COMMERCIAL-IN-CONFIDENCE 

Force Support Unit 5 – MEAO 
MINUTE 

 

 
COMMERCIAL-IN-CONFIDENCE 

 
 
COMD   (HQ1JMOVGP) 
J45    (HQJOC) 
CO    (FSU) 
 
USER CHANGE REQUEST – CONTRACT AO/002/12-13 
 
References: 
A. Contract AO/002/12-13 of 10 Dec 12 
B. [supporting refs] 
C. [supporting refs] 
 

Originator  

Reference in 
Contract 

 

Context  

Details of 
Proposed 
Change 

Old Text: 

New Text: 

Justification 
for Proposed 

Change 

 

Effect of 
Proposed 
Change 

e.g. Scope of Work/Contract Price/Quality/Performance/Risk 
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COMMERCIAL-IN-CONFIDENCE 
2 
 

 
COMMERCIAL-IN-CONFIDENCE 

Request 
Contact 

 

Operational 
Authority 

Supporting 
Comments 

 

HQJOC LOG 
PLANS 

Supporting 
Comments 

 

Contract 
Authority 

Supporting 
Comments 
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COMMERCIAL-IN-CONFIDENCE (After first entry)
ENCLOSURE 4 TO

AM710573
14 DEC 11

FINANCIAL MANAGEMENT WORKBOOK FY XX/XX

Serial Date Received Invoice Date Description Value (USD) Action Taken Completion 
Date

1
2
3
4
5
6
7
8
9
10

Total $0.00

CONTRACT AO/004/10-11

COMMERCIAL IN CONFIDENCE (After first entry)
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COMMERCIAL IN CONFIDENCE (After first entry)
ENCLOSURE 5 TO

AM710573
14 DEC 11FUEL RECONCILIATION WORKBOOK

Serial Supply Date Location Supplier Reciever Uplift Amount (lbs) Docket

e.g 1-Mar-11 KAF Supreme PME Intl 10,000 01221342
1
2
3
4
5
6
7
8
9
10

CONTRACT AO/004/10-11

COMMERCIAL IN CONFIDENCE (After first entry)
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[SECURITY CLASSIFICATION] 

Force Support Unit 5 – MEAO 
MINUTE 

 

 
[SECURITY CLASSIFICATION] 

 
 
COMD   (HQ1JMOVGP) 
J45    (HQJOC) 
CO    (FSU) 
 
USER CHANGE REQUEST – CONTRACT AO/004/10-11 
 
References: 
A. Contract AO/004/10-11 of 23 Feb 11 
B. [supporting refs] 
C. [supporting refs] 
 

Originator  

Reference in 
Contract 

 

Context  

Old Text: Details of 
Proposed 
Change 

New Text: 

Justification 
for Proposed 

Change 

 

Effect of 
Proposed 
Change 

e.g. Scope of Work/Contract Price/Quality/Performance/Risk 
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[SECURITY CLASSIFICATION] 
2 
 

 
[SECURITY CLASSIFICATION] 

Request 
Contact 

 

Operational 
Authority 

Supporting 
Comments 

 

HQJOC LOG 
PLANS 

Supporting 
Comments 

 

Contract 
Authority 

Supporting 
Comments 
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From: Bacon, Siobhan CAPT - RAN
Sent: Saturday, 26 November 2011 3:01 PM
To: Colrain, Alex LEUT 1; Northrup, Robert MR
Cc: Walden, Harry LTCOL
Subject: FW: Change to Mi-26 Billing and Invoicing Agent [SEC=UNCLASSIFIED]
Attachments: RE: - Replacement aircraft Mi-26 [SEC=UNCLASSIFIED]; Annex B - Contract 

Communication Directory AO-004-10-11.doc

Categories: UNCLASSIFIED

UNCLASSIFIED 

UNCLASSIFIED 

Alex,   for your action/info 
  
Rob,   you may also be interested in this one  
  
Siobhan Bacon 
  
CAPT S.T. Bacon RAN 
Acting J1/4 
HQJOC     
02 6128 4100 
A/H  
  
 

From: Walker, Adrian LTCOL  
Sent: Thursday, 24 November 2011 18:14 
To: Polich, Duncan 
Cc: Wells, John 1; Maiden, Emma; HQ JMCC; Coughlan, Anthony; Bates, Sally; Ottaviano, Simon CAPT; Swinden, 
Greg CMDR; Davis, Marlena MS; Anderson, Ian MR 9; Barnes, Robert GPCAPT 2; Cole, Cliff LTCOL; Billett, Graeme 
MR; Hales, Scott SQNLDR; Strategic Lift Coordination Cell; Bacon, Siobhan CAPT - RAN; Walden, Harry LTCOL; King, 
Mick COL; Nathan, David LTCOL 
Subject: Change to Mi-26 Billing and Invoicing Agent [SEC=UNCLASSIFIED] 

UNCLASSIFIED 

Duncan, 
  
Writing belatedly to inform you of changes to the Mi-26 contract arrangements.  From an operational perspective the 
level and arrangements for service from the Mi-26 Contractor should be no change.  However if this proves not to the 
case please let me know immediately so I can fix it. 
  
However the billing Agent which has transferred from Vertical Australia to DynCorp Australia.  My SO3 SLCC (who 
manages the Mi-26 contract) on behalf of the Contract Authority has provided the corresponding details and issues 
arising from this change in his email immediately below this one.  I will ask him to finalise these arrangements with 
HQ633 J05 and your staff in SEPCOR to ensure the correct vendor is paid and all outstanding matters are correctly 
dealt with.  But initial guidance is provided in his email below. 
  
From the email chain I note there appears to be some confusion about Vertical Australia's relationship with Vertical-
T.  In short Vertical Australia is NOT a subsidiary of Vertical-T in spite of the impression the similarity in name 
suggests.  The only relationship was that of agent / sub-contractor and this has now been formally terminated through 
an exchange of Letters between 1JMOVGP and Vertical-T accepting DynCorp as the new agent. 
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2

  
If you need any clarification please let me know, otherwise your staff can contact FLTLT Jeff Tanner directly with any 
points of clarification. 
  
  
Cheers, Adrian 
  
A. WALKER 
LTCOL 
SO1 OPS/PLANS HQ1JMOVGP 
  
Ph:  02 6128 4182 
Mb:   

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

From: Tanner, Jeffrey FLTLT  
Sent: Thursday, 24 November 2011 12:13 
To: Walker, Adrian LTCOL 
Cc: Hales, Scott SQNLDR 
Subject: FW: - RE: - RE: Invoices and Payments [SEC=UNCLASSIFIED] 

UNCLASSIFIED 

Sir, 
  
I wrote to HQFSU (OIC Contracts) on 21 Nov 11 (see attached) initially advising of the change in Vertical-T's Agents. 
  
Could you please formally notify CO FSU of the change, and in addition raise the following points from our 
perspective.    SQNLDR Hales has reviewed these points. 
  
I have updated the Communication Directory with  details (see attached). 
  
  
To close Vertical Australia: 

 Invoice RW26/014 is to be rejected and not paid as instructed by Vertical Australia  
 Copies of all invoices received from Vertical Australia are to be provided to SLCC  
 Purchase order with Vertical Australia Pty Ltd is to be closed 

To open DynCorp Australia: 

 No change in process for the supply, verification and acceptance of services performed under contract  
 Purchase order with DynCorp (Australia) is to be created with Vendor Record 1158478 (account details have 

been confirmed)  
 DynCorp Australia is to supply an invoice for the current billing period  
 DynCorp Australia Representative is , Managing Director, 02 6282 9500 (FSU contact 

details have been supplied to DynCorp Australia) 

  
Thanks and regards, 
  
Jeff Tanner 
FLTLT 
SO3 SLCC 
HQ1JMOVGP 
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Tel: (02) 6128 4190 
Fax: (02) 6128 4117  

From: Louise.Edwards@z22.defence.gov.au [mailto:Louise.Edwards@z22.defence.gov.au]  
Sent: Wednesday, 23 November 2011 16:44 
To: Tanner, Jeffrey FLTLT 
Cc: Hales, Scott SQNLDR 
Subject: FW:- RE: - RE: Invoices and Payments [SEC=UNCLASSIFIED] 

UNCLASSIFIED 
 
 
Jeff, 
 
From your email on Monday (below), I assumed that the actual change would not be occurring for a while 
considering no formal advice has been given to FSU about dates or changes in process. I then emailed you 
back about dates and received an out of office.  
 
However the below email trail was received by KAF this morning where Vertical T is recalling invoices. 
More information is required. 
 
FYI, at the end of last week we were notified by Vertical-T that they were seeking a change in their 
appointed Agent from Vertical Australia: Mr Yuri Tchernobryvko to DynCorp(Australia).  We considered 
this change and wrote back to Vertical-T approving the change in contract.  
  
Essentially, this means that Vertical Australia are no longer involved with this contract and all 
correspondence and payment of monies is to cease; with full duties and payment to be assumed 
by DynCorp(Australia).  There is no change to the scope or level of service provided by Vertical-T or 
subcontractors. 
  
At this stage, I am still preparing advice for FSU to address some matters which comes as a result of a 
change in Agent.  In particular, FST-KAF will need to, for example close the current purchase order and 
create a new order with DynCorp.  I expect to have this ready for you in the next few days. 
  
I suspect PME Intl may be slightly out of the loop as they are still communicating with Vertical Australia. 
 
Can you please let me know the following: 

 When is formal guidance being presented to CO FSU about this change?  
 Will there be any change to any of our processes within FSU and especially FST-KAF?  
 When will POs need to be raised for Dynacorp? 

 
Is there any more information about this change over? 
 
Thanks 
 
Louise Edwards 
FLTLT 
OIC Contracts and Procurement Cell 
FSU-5 
 
02 6215 6976 
VOIP: 63637 
-----Original Message--Sent by: "Yuri.T Vertical-A" <yuri.tcher@verticalaustralia.com.au> on 23/11/2011 
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5:29:54----- 
 
Original sent to: <Elisabeth.Barnett, <Louise.Edwards,  
Original cc'd to: <John.Wells1, <peter.callow, <jason.otoole,  
 
 
Morning Liz, 
 
  
 
Vertical-T will perform according to the contract between Vertical-T and ADF, no changes. 
MIL26 will fly as per schedule. 
 
  
 
However Vertical Australia Pty LTD no longer is the Agent of Vertical-T and does not have any 
involvement into this contract. That is why last invoice issued by Vertical Australia must be 
recalled.  
 
I believe you will be informed by the contractor or the contractor representative on procedures 
in relation to finance or other matters.  
 
  
 
Sincerely, 
Yuri Tchernobryvko  
MD  
Vertical Australia Pty Limited  
Ph: +   
Yuri.Tcher@verticalaustralia.com.au  

 From:Elisabeth.Barnett@z20.defence.gov.au [mailto:Elisabeth.Barnett@z20.defence.gov.au]  
Sent: Wednesday, November 23, 2011 4:07 PM 
To: Louise.Edwards@z22.defence.gov.au; yuri.tcher@verticalaustralia.com.au 
Cc: John.Wells1@z22.defence.gov.au; peter.callow@z22.defence.gov.au; 
jason.otoole@z20.defence.gov.au 
Subject: FW:- RE: Invoices and Payments [SEC=UNCLASSIFIED] 
 
 
UNCLASSIFIED  
 
Louise, Yuri, 
 
The email below does not quite make sense to me.  Does this mean that Vertical T is no longer 
support Mi-26 operations? 
 
If you could please clarify it would be greatly appreciated. 
 
Regards, 
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Cc: 'Elisabeth.Barnett@z20.defence.gov.au'; 'Jason.OToole@z20.defence.gov.au'  
Subject: Invoices and Payments  
 
   
 
Attention to:  
 
Contract Management / Account Payables    
 
REF: “Service Contract AO/004/10-11”  
 
   
 
   
 
Please find in attached file -  The Invoice for the next billing period, including extra hours for 
NOV-DEC and Signed Summary of Services for the last OCT-NOV , 2011  
 
   
 
Sincerely,  
Yuri Tchernobryvko  
MD  
Vertical Australia Pty Limited  
Ph: +   
Yuri.Tcher@verticalaustralia.com.au   

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 
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From: King, Mick COL
Sent: Friday, 16 December 2011 3:45 PM
To: Northrup, Robert MR
Subject: FW: Mi-26 APPROVED Contract Management Plan [SEC=UNCLASSIFIED]
Attachments: Contract Management Plan AO-004-10-11.pdf; Contract Management Plan 

AO-004-10-11 Attachments.zip

Categories: UNCLASSIFIED

UNCLASSIFIED 

UNCLASSIFIED 

  
  
Colonel Mick King 
Director Logistics Operations (J43) 
Headquarters Joint Operations Command - Bungendore 
B1-1-L149 
PO Box 7928 
CANBERRA BC ACT 2610 
  
Tel: 02 6128 4423 
Fax: 02 6128 4105 
Mobile:  
Email: mick.king@defence.gov.au 
  
 

From: Tanner, Jeffrey FLTLT  
Sent: Thursday, 15 December 2011 17:01 
To: Polich, Duncan; Walden, Harry LTCOL; Swinden, Greg CMDR; Davis, Marlena MS; Black, Gary MR; Billett, Graeme 
MR; Walker, Adrian LTCOL 
Cc: Wells, John 1; Bacon, Siobhan CAPT - RAN; Colrain, Alex LEUT 1; King, Mick COL; Nathan, David LTCOL; 
Ottaviano, Simon CAPT; HQ JMCC; Anderson, Ian MR 9; Everingham, Tony LCDR; Simpson, Karren MS; Barnes, 
Robert GPCAPT 2; Cole, Cliff LTCOL; HQ1JMOVGP; Strategic Lift Coordination Cell; Rosenberger, Paul LTCOL; 
Darbyshire, Sean MAJ; Coughlan, Anthony; Marshall, Hayden AIRCDRE 1; Olding, Meegan MAJ; Edwards, Louise 
Subject: Mi-26 APPROVED Contract Management Plan [SEC=UNCLASSIFIED] 

UNCLASSIFIED 

Good afternoon Sirs et al, 
  
Please find attached the approved Contract Management Plan (CMP) for Rotary Wing Services in support 
of Sustainment Operations in AFG. 
  
Thankyou to all who provided feedback in the development of this document. 
  
  
Thanks and regards, 
  
Jeff Tanner 
FLTLT 
SO3 SLCC 
HQ1JMOVGP 
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Tel: (02) 6128 4190 
Fax: (02) 6128 4117 

From: Walker, Adrian LTCOL  
Sent: Thursday, 20 October 2011 17:57 
To: Polich, Duncan; Walden, Harry LTCOL; Swinden, Greg CMDR; Coughlan, Anthony; Maiden, Emma; Davis, Marlena 
MS; Black, Gary MR; Billett, Graeme MR; Vetuna, John MAJ 
Cc: Wells, John 1; Gallasch, Dianne BRIG; Bacon, Siobhan CAPT - RAN; Colrain, Alex LEUT 1; King, Mick COL; 
Nathan, David LTCOL; Ottaviano, Simon CAPT ; HQ JMCC; Anderson, Ian MR 9; Everingham, Tony LCDR; Simpson, 
Karren MS; Barnes, Robert GPCAPT 2; Cole, Cliff LTCOL; HQ1JMOVGP; Strategic Lift Coordination Cell; Rosenberger, 
Paul LTCOL; Darbyshire, Sean MAJ 
Subject: Mi-26 DRAFT Contract Managment Plan [SEC=IN CONFIDENCE:COMMERCIAL] 

IN-CONFIDENCE:COMMERCIAL 

Ladies and Gentlemen, 
  
Please find attached the draft Contract Management Plan (CMP) for Rotary Wing Services in support of Sustainment 
Operations in AFG for your review and consideration.  I acknowledge this has taken a significant period of time to 
develop with a range of early iterations provided as guidance - most of your organisations will have seen varying 
drafts of this document already.  I believe the CMP has now reached sufficient maturity and I intend to provide the 
CMP to my Comd on Tue 01 Nov for approval and release. 
  
I request your comments so any issues or enhancements can be addressed and incorporated.  Please note this is a 
CMP and is not intended to replace your SOP / SI / BLI in using this service.  Rather it provides the contractual 
framework with sufficient guidance to ensure appropriate application of roles and responsibilities for utilising this 
contract. 
  
Your comments are requested to be emailed to "Strategic Lift Coordination Cell" prior to business (0800hr CBR) on 
Mon 31 Oct.  Where changes are inserted into document please use Track Changes. 
  
  
Many thanks, 
  
A. WALKER 
LTCOL 
SO1 OPS/PLANS HQ1JMOVGP 
  
Ph:  02 6128 4182 
Mb:   

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 
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From: Northrup, Robert MR
Sent: Monday, 5 December 2011 11:28 AM
To: Armour, John CAPT - ARMY
Subject: FW: Mi26 RW Contract [SEC=IN CONFIDENCE:COMMERCIAL]
Attachments: 212570813_1_Rotary Wing Afghanistan Contract with Vertical T (Execution version 

22 02 11).PDF

Categories: IN CONFIDENCE

IN-CONFIDENCE:COMMERCIAL 

IN CONFIDENCE:COMMERCIAL 

John, 
  
Here is a copy of the current Mi26 contract with Vertical-T. Please upload into our contacts folder for review as 
needed. 
  
Interestingly the contract with extensions runs out in Dec 2012. What will happen after?... 
  
Regards 
  
Rob 
 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

From: Tanner, Jeffrey FLTLT  
Sent: Monday, 5 December 2011 11:16 
To: Northrup, Robert MR 
Subject: Mi26 RW Contract [SEC=IN CONFIDENCE:COMMERCIAL] 

IN CONFIDENCE:COMMERCIAL 

Good morning Rob, 
  
Please find attached a copy of the Mi26 contract with Vertical-T. 
  
The current term is valid to 30 Jun 12. 
  
Thanks and regards, 
  
Jeff Tanner 
FLTLT 
SO3 SLCC 
HQ1JMOVGP 
  
Tel: (02) 6128 4190 
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Fax: (02) 6128 4117 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 
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From: Quirke, Martin SQNLDR
Sent: Monday, 17 December 2012 10:42 AM
To: Northrup, Robert MR
Subject: FW: RW Contract and CMP [SEC=IN CONFIDENCE:COMMERCIAL]
Attachments: RW Contract_Execution Copy.pdf; AO_002_1213_CMP.doc; Annex C - 

Organisational Responsibility Chart AO-002-12-13.doc; Annex A - Contract 
Lifecycle and Milestones AO-002-12-13.doc; Annex B - Contract Communication 
Directory AO-002-12-13.doc; Enclosure 2 - User Change Request 
AO-002-12-13.doc; Enclosure 1 - Fuel Reconciliation Workbook AO-002-12-13.xls; 
Contract Pricing Schedule AO-002-12-13.doc

Categories: IN-CONFIDENCE

IN-CONFIDENCE:COMMERCIAL 

FYI 
 

From: Quirke, Martin SQNLDR  
Sent: Thursday, 13 December 2012 17:12 
To: Benfield, Charmaine 
Cc: Buechel, Stuart; Casey, Lucinda LCDR 
Subject: RW Contract and CMP [SEC=IN CONFIDENCE:COMMERCIAL] 

IN CONFIDENCE:COMMERCIAL 

Charmaine 
  
The RW contract was finally signed this afternoon. (Minutes ago, in fact).  The contractor is Dyncorp (Aust) with 
Vertical-T LLC as aircraft operator and sub-contractor. Dyncorp Freezone will be providing ground handling services. 
  
Accordingly attached, please find an execution copy of the final contract. Also attached is a draft Contract 
Management Plan for your review and input. It is very similar to the current CMP with only the necessary changes that 
reflect this new contract. In particular, the POC list in annex B requires updating. 
  
Request your return of this document at your earliest convenience. The intent is for COL Tuckerman to sign off on it 
when he returns from leave on 21 Jan 13. The transition in date commences 18 Dec. Mr Bob Breen and the new AFG 
in country manager will be on their way to the MEAO in the near future to bed in the new contract arrangements. 
  
My duty done, I am now backing out of the SLCC seat. LCDR Luci Casey (copied in) has carriage of this issue going 
forward. Best of luck with the new contract. 
  
Regards 
  
Marty Quirke 
SQNLDR 
SO2 SLCC, HQ1JMOVGP 
HQJOC-B, B1-G-E162 
CANBERRA BC ACT 2610 
  
Tel: +61 (0) 2 6128 4436 
Fax: +61 (0) 2 6128 4106 
Mob: +61 (  
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IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 
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From: Tanner, Jeffrey FLTLT
Sent: Wednesday, 21 March 2012 4:38 PM
To: Northrup, Robert MR; Baxter, Peter LTCOL 1
Cc: Colrain, Alex LEUT 1; Quirke, Martin SQNLDR
Subject: OP SLIPPER RW SOW [SEC=UNCLASSIFIED:COMMERCIAL]
Attachments: 02 100817 RW Procurement Strategy AO0041011.pdf

Categories: UNCLASSIFIED

UNCLASSIFIED:COMMERCIAL 

Hi Sir, Rob, 
  
With compliments of LTCOL Walker, please find attached a copy of the Procurement Strategy for the current RW SPT 
contract.  This document describes the SOW and CONOPS that was used for the procurement. 
  
Thanks and regards, 
  
Jeff Tanner 
FLTLT 
SO3 SLCC 
HQ1JMOVGP 
  
Tel: (02) 6128 4190 
Fax: (02) 6128 4117 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 
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From: Tanner, Jeffrey FLTLT
Sent: Tuesday, 22 November 2011 5:04 PM
To: Edwards, Louise
Cc: Wells, John  1; Colrain, Alex LEUT 1; Hales, Scott SQNLDR
Subject: RE: - Replacement aircraft Mi-26 [SEC=UNCLASSIFIED]

Categories: UNCLASSIFIED

UNCLASSIFIED 

Hi Louise, 
  
Cheers, things like should come to HQ1JMOVGP.  Overnight, the Agent (DynCorp) has written to us advising the 
same details of the aircraft swap.  I will prepare a response to them and include you also. 
  
FYI, at the end of last week we were notified by Vertical-T that they were seeking a change in their appointed Agent 
from Vertical Australia: Mr Yuri Tchernobryvko to DynCorp(Australia).  We considered this change and wrote back to 
Vertical-T approving the change in contract.  
  
Essentially, this means that Vertical Australia are no longer involved with this contract and all correspondence and 
payment of monies is to cease; with full duties and payment to be assumed by DynCorp(Australia).  There is no 
change to the scope or level of service provided by Vertical-T or subcontractors. 
  
At this stage, I am still preparing advice for FSU to address some matters which comes as a result of a change in 
Agent.  In particular, FST-KAF will need to, for example close the current purchase order and create a new order with 
DynCorp.  I expect to have this ready for you in the next few days. 
  
I suspect PME Intl may be slightly out of the loop as they are still communicating with Vertical Australia. 
  
The DynCorp(Australia) representative is also based in Australia, and is .  If you have any urgent 
need to contact the Agent, please let me know and I will provide the details more promptly. 
  
Cheers. 
  
Thanks and regards, 
  
Jeff Tanner 
FLTLT 
SO3 SLCC 
HQ1JMOVGP 
  
Tel: (02) 6128 4190 
Fax: (02) 6128 4117 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

From: Louise.Edwards@z22.defence.gov.au [mailto:Louise.Edwards@z22.defence.gov.au]  
Sent: Monday, 21 November 2011 21:20 
To: Tanner, Jeffrey FLTLT 
Cc: Wells, John 1 
Subject: FW:- Replacement aircraft Mi-26 [SEC=UNCLASSIFIED] 
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UNCLASSIFIED 
 
 
G'day Jeff, 
 
Long time no speak. 
 
Below is an email trail requesting Commonwealth approval for Vertical T to use a different aircraft from the 
Kamov as their standby aircraft. 
 
IAW with clause 4.3 (b) of the contract, Commonwealth approval needs to be granted. 
 
Can 1JMOVGP approve this? 
 
Thanks 
 
Louise Edwards 
FLTLT 
OIC Contracts and Procurement Cell 
FSU-5 
 
02 6215 6976 
VOIP: 63637 
 
 
 
-----Original Message--Sent by: Elisabeth Barnett on 16/11/2011 15:43:36----- 
 
Original sent to: John Wells1,  
Original cc'd to: Louise Edwards, Emma Maiden, Jason OToole, Duncan Polich, william.mark, Renae 
Coulter,  
 
UNCLASSIFIED 
 
 
John, 
 
Please see attached email from  (incidentally, he will be moving on from Vertical T in the coming 
weeks - replaced by I think TBC). 
 
This email relates to the replacement (standby aircraft) that Vertical T are required to provide to the ADF 
for support for sustainment missions etc. 
 

 has mentioned that some correspondence/authorisation etc will be required from the Commonwealth to 
get this alternate aircraft recognised under existing arrangements. 
 
For your action pls. 
 
Regards, 
 
Liz 
 
E.M.BARNETT 
Major 
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From: @gmail.com] 
Sent: Wednesday, November 16, 2011 2:25 PM 
To: @pme-international.com 
Subject: Replacement aircraft 
 
Dear , 
 
Pls be advised that Vertical-T has made a decision not to relocate 
both RA-06259 & RA-06275 to Russia. RA-06259 is going to be located in 
KAF as a Primary Aircraft, as it was heretofore and RA-06275 will be 
used as a Replacement Aircraft. Until now KA 32S (YA-KAH6225) has been 
used as a Replacement Aircraft but this helicopter isn't equivalent to 
Mi-26T, whereas under the Clause 4.3(e) the Replacement Aircraft 
should be operationally and functionally equivalent to the Primary 
one. Moreover KA 32S was operated by KabulAir which went into 
liquidation. 
 
Under the Clause 4.3 (b) the Contractor must obtain Commonwealth's 
prior written approval of a Replacement Aircraft. Considering the 
above you're kindly requested to forward this information to Customer 
ASAP. 
 
I'm looking foeward for ADF comments. 
 
-- 
Best regards 

 
VERTICAL-T AIR COMPANY 
Crew Manager(Mi-26) 
Kandahar air field(KAF) 
mob.phone:+  
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From: Anthony.Lamers@z22.defence.gov.au
Sent: Friday, 12 April 2013 7:35 PM
To: Bouwman, Glen  1
Cc: Stander, Abraham; State, Andrew; Northrup, Robert MR; 

Charmaine.Benfield@z22.defence.gov.au; Robertson, Bradley
Subject: Re: Fw: Mi26 Extension [SEC=RESTRICTED]

RESTRICTED 
 
 
Glenn,  
 
I have discussed this with Bram Stander, who represented the J4 at the subject meeting. There 
were no concerns from J4 on this extension. If the analysis shows that 75 hrs is required, then I 
endorse this.  
 
Tony  
 
Anthony Lamers  
MAJ  
J4 Maint  
HQJTF633 MAAR  
 
VOIP: 63345  
Unclass: 02 6215 6508  
 

 
 
 
 
From:        Glen Bouwman1/Z22/DEPR/AU 
To:        Andrew State/Z22/DEPR/AU@DEPR, Anthony Lamers/Z22/DEPR/AU@DEPR 
Cc:        robert.northrup@defence.gov.au, Charmaine Benfield/Z22/DEPR/AU@DEPR, Bradley 
Robertson/Z22/DEPR/AU@DEPR  
Date:        12/04/2013 08:33 AM  
Subject:        Fw: Mi26 Extension [SEC=RESTRICTED]  

 

Version  
DIE Mail TPL 8.51 v1.0  

Sender Details  
Glen Bouwman1  

Protective Marking  
[SEC RESTRICTED]   

RESTRICTED 
 
Andy, Tony  
 
JOC require confirmation from RFC/J4 that the proposed block operating hours have been 
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endorsed (5a of the attached minute refers).  
 
Regards  
 
Glen Bouwman  
Business Manager  
HQ JTF633  
Tel: 02 6224 4406  
Mob: +   
VOIP: 63624  
----- Forwarded by Glen Bouwman1/Z22/DEPR/AU on 12/04/2013 08:28 -----  
 
From:        "Northrup, Robert MR" <robert.northrup@defence.gov.au>  
To:        "Bouwman, Glen  1" <Glen.Bouwman1@z22.defence.gov.au>  
Date:        12/04/2013 01:17  
Subject:        FW: Mi26 Extension [SEC=RESTRICTED]  

 

Version  
Titus 3.3.8.1  

Sender Details  
"Northrup, Robert MR"  

Protective Marking  
[SEC=RESTRICTED]   

RESTRICTED  
Glen,  
   
Can you follow this up as Nick is on  leave.  
  
 
 
Kind  regards 
 
   
 
Rob  Northrup 
 
Deputy Director Operational  Contacting  
 
J43 (Directorate of Logistics  Operations)  
 
Headquarters  Joint Operations Command (Bungendore)  
Department of  Defence  
 
( 02  612 84817½6 02  612 84106½: robert.northrup@defence.gov.au½+ B1-1-L145  
 
Please  consider the environment before printing this email  

 
 
From: Casey, Lucinda LCDR  
Sent: Friday, 12 April 2013 11:15  
To: State, Andrew; Edwards,  Nicholas  
Cc: Krauklis, Neil LEUT; Gassdorf, Jody; Prucha, Joshua MAJ;  Northrup, Robert MR; Bellas, 
Shawn SQNLDR  
Subject: Mi26 Extension  [SEC=RESTRICTED]  
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RESTRICTED  
Good Morning Gentlemen,  
   
Mi26 CONTRACT - EXERCISING OPTION ONE - JUL to  OCT 2013  
   
   
I have prepared a DB and the letter to send to DynCorp  (Aust) for the extension of AO/002/12-13 
(Rotary Wing Services for OP SLIPPER -  Mi26); however before I send this out, could you please 
confirm that the RFC and  J4 approve/endorse the recommendation that the Mi26 Block 
Operating  hours  continue to operate at the maximum capability of 50 to 88 hours  for the 1st 
extension.  
   
I have attached the Minute from FSU to COMD 1 JMOVGP  for your information.  
   
Thanking you in advance,  
   
Lucinda 

   
L.K.CASEY  
LCDR, RAN  
SO2 SLCC, HQ1JMOVGP  
HQJOC-B, B1-G-E148  
CANBERRA BC ACT 2610 
   
Tel: +61 (0) 2  6128 4949  
Fax: +61 (0) 2 6128 4106 
Mob: +   
Email: Lucinda.Casey@defence.gov.au  
   
(Strategic Lift Co-ordination Cell, Headquarters  1st Joint Movements Group)  
 
IMPORTANT: This  email remains the property of the Department of Defence and is subject to 
the  jurisdiction of section 70 of the Crimes Act 1914. If you have received this  email in error, you 
are requested to contact the sender and delete the  email.  
 
 
IMPORTANT: This  email remains the property of the Department of Defence and is subject to 
the  jurisdiction of section 70 of the Crimes Act 1914. If you have received this  email in error, you 
are requested to contact the sender and delete the  email.  
 
[attachment "Mi26 Contarct EX Opt 1.pdf" deleted by Anthony Lamers/Z22/DEPR/AU]  
 
 
IMPORTANT: This email remains the property of the Australian Defence Organisation and is 
subject to the jurisdiction of Section 70 of the Crimes Act 1914. If you have received this email in 
error, you are requested to contact the sender and delete the email.  
 
 
 
IMPORTANT: This email remains the property of the Australian Defence Organisation and is 
subject to the jurisdiction of Section 70 of the Crimes Act 1914. If you have received this email in 
error, you are requested to contact the sender and delete the email.  
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From: Haraki, Maedb MISS
Sent: Friday, 11 October 2013 7:42 AM
To: Watson, Paul CAPT 12
Cc: Nelson, Renee MRS 2; Northrup, Robert MR
Subject: RE: Mi26 Services Contract [SEC=UNCLASSIFIED]

Categories: UNCLASSIFIED

UNCLASSIFIED 

Good morning Paul, 
  
I have given Renee read/write/create privileges to this folder.  If there are any problems encountered, 
please let me know. 
  
Kind regards, 
Maedb 
 

From: Watson, Paul CAPT 12  
Sent: Thursday, 10 October 2013 15:15 
To: Haraki, Maedb MISS 
Cc: Nelson, Renee MRS 2; Northrup, Robert MR 
Subject: FW: Mi26 Services Contract [SEC=UNCLASSIFIED] 

UNCLASSIFIED 

Hi Maedb,  
  
Please can you help? I would like to allow Renee (CC'd) access to the Current Contracts folder (reference 
attached) so she can keep the documents up to date.  
  
What do I need to do? 
  
Cheers 
  
Paul 
  
  
  
P.A. WATSON 
Captain 
SO3 Operational Contracts 
Headquarters Joint Operations Command 
JOC-B1-0-B023   |  Bungendore  |  NSW 2621 
Tel: (02) 612 84457  | Mobile:   
Email: paul.watson12@defence.gov.au 
HQJOC J43 Maintenance Group Mailbox: HQJOC.J43Maint@defence.gov.au 
http://intranet.defence.gov.au/jocweb/sites/ Home/ 
  
 

From: Nelson, Renee MRS 2  
Sent: Thursday, 10 October 2013 11:52 
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To: Watson, Paul CAPT 12 
Subject: RE: Mi26 Services Contract [SEC=UNCLASSIFIED] 

UNCLASSIFIED 

Hey Paul 
  
the system is telling me that I have insufficient privileges  
  
Ren 
 

From: Watson, Paul CAPT 12  
Sent: Thursday, 10 October 2013 11:15 
To: Nelson, Renee MRS 2 
Subject: Mi26 Services Contract [SEC=UNCLASSIFIED] 

UNCLASSIFIED 

Hi Renee, 
 
Please can you put the updated contract documentation in this folder please. 
 
Cheers 
 
Paul 

 
  

P.A. WATSON 
Captain 
SO3 Operational Contracts 
Headquarters Joint Operations Command 
JOC-B1-0-B023   |  Bungendore  |  NSW 2621 
Tel: (02) 612 84457  | Mobile:   
Email: paul.watson12@defence.gov.au 
HQJOC J43 Maintenance Group Mailbox: HQJOC.J43Maint@defence.gov.au 
http://intranet.defence.gov.au/jocweb/sites/ Home/ 

 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of 
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender 
and delete the email. 
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From: Northrup, Robert MR
Sent: Thursday, 5 December 2019 3:04 PM
To: Izzard, Belinda MRS; Rogerson, Matthew COL
Cc: Hamer, David MR 1; Clark, Dean LTCOL; White, Phillip CMDR
Subject: RE: QB19-000617 - For your urgent review [SEC=UNCLASSIFIED]
Attachments: 212570813_1_Rotary Wing Afghanistan Contract with Vertical T (Execution version 

22 02 11).PDF; Contract Management Plan AO-004-10-11.pdf; Contract 
Management Plan AO-004-10-11 Attachments.zip; FW  RW Contract and CMP  SEC 
IN-CONFIDENCE COMMERCIAL .msg; OP SLIPPER RW SOW  SEC UNCLASSIFIED 
COMMERCIAL .msg; FW: Change to Mi-26 Billing and Invoicing Agent 
[SEC=UNCLASSIFIED]

Categories: UNCLASSIFIED

UNCLASSIFIED 

Good Afternoon All, 
 
I have check my strategic account and can provide the following information regarding the Vertical lift. (See 
attached.) 

 212570813_1_Rotary Wing Afghanistan Contract with Vertical T (Execution version 22 02 11) (003) 

 Contract Management Plan AO‐004‐10‐11 

 Contract Management Plan AO‐004‐10‐11 Attachments.zip 

 CMP word .docs 

 02 100817 RW Procurement Strategy AO0041011 

 Change to Mi‐26 Billing and Invoicing Agent 
 
If you require and further information please contact me via my deployed account 
 
Rob Northrup 
Contract Manager 
CMC 
HQJTF633 
Desk: (02) 6224 4282 
Mobile: +  
SVOIP: 63323 
Email: Robert.northrup@mil.defence.gov.au 
HQJTF633 CMC HQJTF633CMC@mil.defence.gov.au 
 
For calls to the UAE from Australia dial: 0011 + 971 + area code + telephone number.  
For calls from the UAE to Australia dial: 00 + 61 + area code + telephone number. 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
 
Kind regards 
  
Rob Northrup 
Deputy Director Operational Contracting 
J43 (Directorate of Logistics Operations) 
Headquarters Joint Operations Command (Bungendore) 
Department of Defence 
 
Phone: +61 (2) 612 84817 
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Mobile:   
Fax: +61 (2) 612 84106 
Email: robert.northrup@defence.gov.au  
Mail: B1‐1‐LS33 

Please consider the environment before printing this email 

 
IMPORTANT: This email remains the property of the Department of Defence. Unauthorised communication and 
dealing with the information in the email may be a serious criminal offence. If you have received this email in error, 
you are requested to contact the sender and delete the email immediately. 
 
 

From: Izzard, Belinda MRS <belinda.izzard@defence.gov.au>  
Sent: Thursday, 5 December 2019 6:52 AM 
To: Clark, Dean LTCOL <dean.clark@defence.gov.au>; Northrup, Robert MR <robert.northrup@defence.gov.au>; 
White, Phillip CMDR <phillip.white@defence.gov.au> 
Cc: Hamer, David MR 1 <david.hamer1@defence.gov.au> 
Subject: RE: QB19‐000617 ‐ For your urgent review [SEC=UNCLASSIFIED] 
 
UNCLASSIFIED 

Hi all,  
 
Given answers could come through when I’m not at my desk, I’ve CC’d David from CASG into this email trail. Please 
‘reply all’ when answering  – that way no hold up for CASG.  
 
Thanks for everyone working together quickly on this; much appreciated.  
 
Belinda  

 
IMPORTANT: This email remains the property of the Department of Defence. Unauthorised communication and 
dealing with the information in the email may be a serious criminal offence. If you have received this email in error, 
you are requested to contact the sender and delete the email immediately. 
 
 

From: Clark, Dean LTCOL <dean.clark@defence.gov.au>  
Sent: Thursday, 5 December 2019 1:45 PM 
To: Izzard, Belinda MRS <belinda.izzard@defence.gov.au>; Northrup, Robert MR 
<robert.northrup@defence.gov.au>; White, Phillip CMDR <phillip.white@defence.gov.au> 
Subject: FW: QB19‐000617 ‐ For your urgent review [SEC=UNCLASSIFIED] 
Importance: High 
 
UNCLASSIFIED 

Belinda, 
 
I will pass this on to the contracting pers to run their eyes over and comment as necessary. 
 
Phil and Rob, 
 
FYA. 
 
Dean 
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IMPORTANT: This email remains the property of the Department of Defence. Unauthorised communication and 
dealing with the information in the email may be a serious criminal offence. If you have received this email in error, 
you are requested to contact the sender and delete the email immediately. 
 
 

From: Izzard, Belinda MRS <belinda.izzard@defence.gov.au> On Behalf Of HQJOC Ministerials and Coordination 
Sent: Thursday, 5 December 2019 1:00 PM 
To: Lisowska, Iwona MS <iwona.lisowska@defence.gov.au>; Clark, Dean LTCOL <dean.clark@defence.gov.au> 
Subject: FW: QB19‐000617 ‐ For your urgent review [SEC=UNCLASSIFIED] 
Importance: High 
 
UNCLASSIFIED 

Hello all,  
 
As per my discussion with Iwona, CASG have asked if we could please cast our eye over the attachment as a matter 
of urgency. I know you are waiting on Rob’s input, but I am hoping the info CASG has drafted can be easily verified 
by either of you and isn’t something that needs Rob to check.  
 
If you could let me know, I can liaise with CASG.   
 
Thanks again,  
 
Belinda  

 
IMPORTANT: This email remains the property of the Department of Defence. Unauthorised communication and 
dealing with the information in the email may be a serious criminal offence. If you have received this email in error, 
you are requested to contact the sender and delete the email immediately. 
 
 

From: Hamer, David MR 1 <david.hamer1@defence.gov.au> On Behalf Of CASG COORD 
Sent: Thursday, 5 December 2019 12:47 PM 
To: HQJOC Ministerials and Coordination <hqjocministerials.coordination@defence.gov.au> 
Cc: CASG COORD <casg.coord@defence.gov.au> 
Subject: QB19‐000617 ‐ For your urgent review [SEC=UNCLASSIFIED] 
Importance: High 
 
UNCLASSIFIED 

Hello HQJOC / Belinda 
 
As discussed earlier by phone, could HQJOC please review and clear the additional information in the QB as a matter 
of urgency ? 
 
Should you need any further information please do not hesitate to contact me. 
Kind regards 
 

David Hamer 
CASG Coordination 
Department of Defence | Capability Acquisition and Sustainment Group  
R2‐5‐A084 |  Russell Offices | CANBERRA  | ACT 2600 
P: (02) 6265 5589 
E: david.hamer1@defence.gov.au 
Office Days: Monday/Tuesday/Thursday/Friday 
 
I acknowledge the traditional custodians of the lands and waters where I live and work, and pay my respects to elders past and present. 
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IMPORTANT: This email remains the property of the Department of Defence. Unauthorised communication and 
dealing with the information in the email may be a serious criminal offence. If you have received this email in error, 
you are requested to contact the sender and delete the email immediately. 
 
 

From: Fairweather, Shane MR 1 <shane.fairweather1@defence.gov.au>  
Sent: Thursday, 5 December 2019 12:34 PM 
To: CASG COORD <casg.coord@defence.gov.au>; CASG GBM Office <casggbmoffice@dpe.protected.mil.au>; Scott, 
Kelly MRS 1 <kelly.scott1@defence.gov.au> 
Subject: RE: QB19‐000617 ‐ For your urgent review [SEC=UNCLASSIFIED] 
 
UNCLASSIFIED 

Kelly, 
 
Updated version, can you get JOC Corod to clear the added section lease, 
Cheers 
Shane 
IMPORTANT: This email remains the property of the Department of Defence. Unauthorised communication and 
dealing with the information in the email may be a serious criminal offence. If you have received this email in error, 
you are requested to contact the sender and delete the email immediately. 
 
 

From: Hamer, David MR 1 <david.hamer1@defence.gov.au> On Behalf Of CASG COORD 
Sent: Thursday, 5 December 2019 12:17 PM 
To: CASG GBM Office <casggbmoffice@dpe.protected.mil.au>; Fairweather, Shane MR 1 
<shane.fairweather1@defence.gov.au> 
Cc: CASG COORD <casg.coord@defence.gov.au> 
Subject: QB19‐000617 ‐ For your urgent review [SEC=UNCLASSIFIED] 
Importance: High 
 
UNCLASSIFIED 

Hello Shane 
 
Here is QB19-000617 as it stands at present – could you please review and let us know if you would like it recalled for 
further edits/updates ? 
 
Kind regards 
 

David Hamer 
CASG Coordination 
Department of Defence | Capability Acquisition and Sustainment Group  
R2‐5‐A084 |  Russell Offices | CANBERRA  | ACT 2600 
P: (02) 6265 5589 
E: david.hamer1@defence.gov.au 
Office Days: Monday/Tuesday/Thursday/Friday 
 
I acknowledge the traditional custodians of the lands and waters where I live and work, and pay my respects to elders past and present. 
IMPORTANT: This email remains the property of the Department of Defence. Unauthorised communication and 
dealing with the information in the email may be a serious criminal offence. If you have received this email in error, 
you are requested to contact the sender and delete the email immediately. 
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6 CONTRACT

AUSTRALIA\CJAT\223626478.01

THIS AGREEMENT is made on                  December 2012

BETWEEN: 

(1) Commonwealth of Australia represented by and acting through the Department of 

Defence ABN 68 706 814 312 (the "Commonwealth"); and

(2) DynCorp (Aust.) Pty Limited, ABN 87 107 783 675, whose registered address is at 3-5 

Phipps Close, Deakin in the Australian Capital Territory (the "Contractor").

RECITALS

(A) The Commonwealth requires the provision of transportation services for the movement of 

cargo by air within the Middle East Area of Operations (the "MEAO").  

(B) The transportation services are required to support the Australian Defence Force (the 

"ADF") operations and the Commonwealth’s ad hoc requirements. 

(C) The Contractor agrees to provide the Services on the terms and conditions set out in this 

Contract. 

OPERATIVE PROVISIONS

THE PARTIES AGREE AS FOLLOWS:

1. INTERPRETATION

1.1 Definitions

In this Contract, unless the contrary intention appears, terms have the meanings given to 

them in the Glossary at Schedule 1.

1.2 Interpretation

In this Contract, unless the contrary intention appears:

(a) headings are for the purpose of convenient reference only and do not form part of 

this Contract;

(b) the singular includes the plural and vice-versa;

(c) a reference to one gender includes the other;

(d) a reference to a person includes a body politic, body corporate or a partnership;

(e) a reference to an Act is a reference to an Act of the Commonwealth, State or 

Territory of Australia, as amended from time to time, and includes a reference to 

any subordinate legislation made under the Act;

(f) a reference to a clause includes a reference to a subclause of that clause;

(g) a reference to an item is a reference to an item of a Schedule to this Contract;

(h) a reference to 'US$', 'USD' or '$US' means the United States of America dollar 

unless otherwise stated;

(i) a reference to a specification, publication, Commonwealth policy or other document 

is a reference to that specification, publication, Commonwealth policy or document 

as that specification, publication, Commonwealth policy or document may be 

amended from time to time;
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7 CONTRACT

AUSTRALIA\CJAT\223626478.01

(j) the word 'includes' in any form is not a word of limitation; and

(k) a reference to a party includes that party’s administrators, successors, and 

permitted assigns.

1.3 Precedence of documents

If there is any inconsistency between the documents comprising this Contract, a 

descending order of precedence will be accorded to:

(a) these Conditions of Contract; 

(b) the Schedules; 

(c) any document incorporated by express reference as part of this Contract,

so that the terms of the higher ranked document, to the extent of the inconsistency, will 

prevail.

1.4 Objectives

The objectives of this Contract are to: 

(a) to provide an effective capability to the ADF that:

(i) supports the ADF’s mission to 'fight and win';

(ii) supports the Commonwealth’s policy of Defence self-reliance; and

(iii) minimises the Commonwealth’s costs of moving Relevant Cargo;

(b) to encourage the most efficient possible use of resources for moving Relevant 

Cargo;

(c) to work within a framework that ensures personnel and materiel safety, and 

assures compliance with all laws and other regulatory requirements; and

(d) to achieve these joint objectives through a culture of mutual respect and co-

operation, and in an environment that fosters continuous improvement, cost 

efficiency, transparency and open, honest and timely communication. 

2. COMMENCEMENT AND TERM

2.1 Term

Subject to clause 2.2, this Contract commences on the Effective Date and, unless 

terminated earlier in accordance with this Contract or otherwise, expires on 30 June 2013. 

2.2 Options to extend

(a) The Commonwealth may, in its absolute discretion, extend the Term:

(i) for a period of up to 4 months beyond the end of the Term (first 

extension); 

(ii) for a further period of up to 4 months beyond the first extension (second 

extension); and

(iii) for a further period of up to 4 months beyond the second extension (third 

extension).
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(b) The Commonwealth may exercise its options to extend the Term under 

clause 2.2(a) by giving written notice to the Contractor at any time but not later 

than one month prior to the expiry of the then current Term by notice. 

(c) Subject to clause 3.2(a), where the Commonwealth exercises its option to extend 

the Term of this Contract under clause 2.2(a), the Contract will continue for the 

extended Term on the same terms and conditions.

2.3 Transition-in activities

(a) Subject to its obligations under clause 2.4, the Commonwealth has no obligations 

under this Contract until the Services Start Date. However, this clause 2.3(a) does 

not limit or affect any right the Commonwealth has, whether under this Contract or 

otherwise.

(b) The Contractor must, on or before the Transition In Date:

(i) deliver, and obtain the Commonwealth's Approval of, the Services Plan in 

accordance with clause 3.10; 

(ii) provide the Commonwealth with details of the Local Representative and the 

Contractor Representative;

(iii) provide each of the following to the Commonwealth:

(A) a certified copy of each Air Operator's Certificate;

(B) copies of all documentation submitted to the Aviation Authorities in 

relation to the Aircraft;

(C) evidence that the Contractor is certified as meeting all applicable 

ICAO and IATA standards;

(D) the list of Contractor Personnel present in Afghanistan as required 

under clause 7.1, together with the following:

(aa) copies of any security and background checks required by the 

Commonwealth;

(bb) copies of passports, identification documents, visas, and 

other documents required to enter and exit Afghanistan; 

(cc) copies of Geneva Conventions Identification Cards, if the 

Contractor Personnel has been issued such a card by a 

member state;

(dd) evidence that the Contractor Personnel has received personal 

security/protection training;

(E) evidence the Contractor has effected the insurance arrangements 

required under clause 21;

(iv) brief the Commonwealth on the accident and reporting procedures of the 

Contractor;

(v) provide the Commonwealth with details of the Telephone Service;
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(vi) obtain, and provide copies to the Commonwealth of, all Approvals required 

in order for the Contractor to provide the Services in accordance with this 

Contract; and

(vii) provide the Commonwealth with any other information in relation to the 

Contractor, the Contractor Personnel or the performance of the Services, as 

required by the Commonwealth by notice to the Contractor at least 5

Working Days before the Transition In Date.

(c) The Contractor must, as soon as possible but no later than the Services Start 

Date: 

(i) ensure the Aircraft is positioned at the Base Airport and ready to be used 

by the Contractor in providing the Transport Services;

(ii) ensure all personnel required to operate the Aircraft and provide the 

Transport Services are sufficiently close to the Base Airport to provide 

those services and meet the requirements of clause 7.1; and

(iii) be ready, willing and able to perform Transport Services under this 

Contract.

(d) The Commonwealth may, by notice to the Contractor, waive compliance with a 

requirement of clause 2.3(b) or 2.3(c). A waiver may be subject to conditions 

specified in the notice.

(e) The Contractor must notify the Commonwealth as soon as the requirements of 

clause 2.3(b) and 2.3(c) have been met.

(f) If the Commonwealth is satisfied that all the requirements of clause 2.3(b) and 

2.3(c) have been complied with or waived (and, if waived subject to conditions, 

that all the conditions have been complied with), the Commonwealth must notify 

the Contractor as soon as practicable. 

(g) If the Commonwealth is not satisfied that all the requirements of clause 2.3(b) and 

2.3(c) have been complied with or waived on or before the Transition In Date or 

the Services Start Date (as applicable), then, without limiting the Commonwealth’s 

other rights under this Contract or at law, the Commonwealth may give a Default 

Notice to the Contractor in accordance with clause 23.1 and, if the Contractor fails 

to comply with the Default Notice within the period specified therein, terminate this 

Contract under clause 23.3(g).

(h) The Contractor releases the Commonwealth from any liability it otherwise may 

have had to the Contractor, and the Contractor will not be entitled to make any 

Claim against the Commonwealth, arising out of or in connection with a termination 

effected pursuant to clause 2.3(g).

2.4 Aircraft parking arrangements

(a) The Contractor must continue to maintain parking approvals for the Aircraft 

(including, when required, the replacement aircraft referred to in clause 4.3), at 

the Base Airport or other suitable parking location specified by the Commonwealth. 

(b) The Commonwealth must use its reasonable endeavours to assist the Contractor in 

maintaining the approval required under clause 2.4(a). 
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3. PROVISION OF THE SERVICES

3.1 Description of the Services

The Contractor must, in accordance with this Contract:

(a) provide the Transport Services as tasked by the Commonwealth under this 

Contract, being at least the Minimum Capability per month and up to the Maximum 

Capacity per month;

(b) provide, operate and maintain all Aircraft required for the provision of the 

Transport Services;

(c) obtain all Approvals necessary for the performance of the Transport Services;

(d) plan and coordinate the performance of the Transport Services;

(e) safely and securely move the Relevant Cargo from each Loading Location to each 

Unloading Location by the relevant Delivery Time and as set out in an Advance 

Departure Notice as confirmed or varied by a Pre-Departure Notice;

(f) except where this Contract expressly provides otherwise, provide, operate and use

all suitable equipment, materials and consumables including cranes, forklifts and 

ramps and bridging plates required for the loading, tie down/securing, slinging and 

unloading of the Relevant Cargo and for the provision of the Services; and

(g) provide all appropriately qualified personnel for performing the Services. 

3.2 Commonwealth's right to review Block Hours

(a) Where the Commonwealth gives a notice to extend the Term of this Contract in 

accordance with clause 2.2(a), the Commonwealth may, in its discretion, reduce 

the Minimum Capability and Maximum Capacity for each month in the extension 

period to the following:

Minimum Capability: 32 Block Hours

Maximum Capacity: 50 Block Hours

(b) The Commonwealth will notify the Contractor in writing of any modification to the 

Minimum Capability and the Maximum Capacity. 

(c) In the event that the Minimum Capability and the Maximum Capacity are reduced 

in accordance with this clause 3.2, the Monthly Standby Rate and the Hourly Flying 

Rate will increase to the amounts provided in Items 4.2 and 4.3 of Schedule 2 for a 

Minimum Capability of 32 Block Hours and a Maximum Capacity of 50 Block Hours. 

3.3 Commonwealth's right to modify its use of the Aircraft 

(a) In addition to the Commonwealth's rights in clause 3.2, where the Commonwealth 

gives a notice to extend the Term of this Contract in accordance with clause 2.2(a), 

the Commonwealth may in its discretion and in respect of each or any of the 

periods for which the Commonwealth extends the Term require the exclusive use of 

the Aircraft for each month in that extension period. 
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(b) The Commonwealth will notify the Contractor in writing of any proposed 

modification to its use of the Aircraft under clause 3.3(a), in which case the parties 

will negotiate in good faith to agree on any resulting amendments to the Monthly 

Standby Rate and Hourly Flying Rate to apply during the relevant extension period.

(c) If the Commonwealth and the Contractor cannot agree on amendments to the 

Monthly Standby Rate and Hourly Flying Rate after holding negotiations in 

accordance with clause 3.3(b) above prior to the commencement of the relevant 

extension period of the Term, the Monthly Standby Rate and the Hourly Flying Rate 

will, subject to clause 3.2(c), remain as they were prior to the commencement of 

the said extension period.

3.4 Requirements for the Services

The Contractor must ensure the Services are performed: 

(a) in accordance with this Contract; 

(b) in a manner that is consistent with achieving the objectives set out in clause 1.4; 

(c) to the satisfaction of the Commonwealth Representative;

(d) diligently, effectively and to a high professional standard;

(e) using personnel who:

(i) are suitably qualified with appropriate skills and experience; 

(ii) hold an appropriate current certificate, authorisation, clearance or 

accreditation at all times during the provision of the Services, including 

(where applicable) in accordance with the Aircraft Operating Certificate for 

the Aircraft and the rules and regulations of the countries in which the 

Aircraft will operate; and

(iii) are able to comply with the requirements of clauses 3.13 and 3.14, where 

applicable; 

(f) in accordance with all relevant laws, statutes, regulations, by-laws and policies of 

the Commonwealth, with the requirements of any State, Territory or local 

authority, and with all relevant orders, directives, and instructions issued by ISAF;

(g) in accordance with any applicable laws of any foreign countries including those in 

which the Aircraft will operate; 

(h) subject to the remainder of this clause 3.4, in accordance with the Contractor's 

Company Operations Manual governing the operation of the Aircraft; and

(i) in accordance with the reasonable directions from time to time of the 

Commonwealth Representative.

3.5 Obligations regarding Relevant Cargo

(a) The Contractor must ensure that:

(i) the Relevant Cargo is kept safe and secure at all times while it is in the 

care custody or control of the Contractor or a Subcontractor; 

(ii) any safety or security requirements specified by the Commonwealth from 

time to time are complied with; and
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(iii) the Relevant Cargo is only handled by suitably qualified persons or by 

persons supervised by suitably qualified persons, in a safe, responsible, 

competent and skilful manner.

(b) Where the departure of an Aircraft is delayed (except to the extent the delay is 

caused by the Commonwealth, its officers, employees and agents), the Contractor 

must ensure that the Relevant Cargo is securely stored in accordance with any 

directions given by the Commonwealth.

(c) The Contractor must, immediately upon becoming aware that any Relevant Cargo

in its care, custody or control is lost, destroyed or damaged, notify the 

Commonwealth Representative of the event in writing.

(d) The Contractor must not, and must ensure that the Contractor Personnel does 

not, without the prior written approval of the Commonwealth Representative:

(i) use the Relevant Cargo;

(ii) modify the Relevant Cargo; or

(iii) transfer possession or control of the Relevant Cargo to any other person, 

other than to the Commonwealth at the relevant Unloading Location.

(e) The Relevant Cargo remains the property of the Commonwealth at all times.  The 

Commonwealth retains the right to reasonably identify the Relevant Cargo as its 

property and the Contractor must ensure that any means of identification are 

preserved.

(f) The Contractor must not, and must ensure that its officers, agents, employees and 

Subcontractors do not:

(i) represent itself or themselves (as the case may be) as being the owner of 

the Relevant Cargo; or

(ii) create or allow to be created any lien, charge, mortgage or encumbrance 

over any Relevant Cargo.

3.6 Dangerous Goods

(a) Subject to clause 3.6(c), the Contractor must carry all Relevant Cargo specified in 

an Advance Departure Notice, including any Relevant Cargo which comprise 

Dangerous Goods.

(b) In respect of any Relevant Cargo which comprise Dangerous Goods, the Contractor 

must comply with all applicable Australian and international statutory and 

regulatory requirements, including any requirements set out in the Technical 

Instructions for the Safe Transport of Dangerous Goods by Air, approved and 

published by ICAO from time to time and the IATA Dangerous Goods Regulations 

2010 (as amended from time to time) unless the Commonwealth grants an express 

written waiver.

(c) Where the Relevant Cargo includes Dangerous Goods, the Commonwealth must:

(i) specifically identify the Dangerous Goods in the relevant Advance

Departure Notice or Pre-Departure Notice and provide details of UN 

Numbers, UN Class Numbers, quantities and net explosive quantities in 

respect of the Dangerous Goods;

FOI 098/20/21 
Document 68

Page 12



13 CONTRACT

AUSTRALIA\CJAT\223626478.01

(ii) provide the Contractor with certified and completed dangerous goods 

documentation in accordance with applicable ICAO, IATA and other 

regulatory requirements upon delivery of the Relevant Cargo to the 

Contractor at the Loading Location;

(iii) ensure that the Dangerous Goods are packaged and labelled in accordance 

with applicable ICAO, IATA and other regulatory requirements; and

(iv) deliver the Dangerous Goods to the Contractor at the Loading Location for 

acceptance by the Contractor in accordance with the ICAO, IATA and other 

regulatory requirements.

3.7 Ground Handling Services  

(a) The Contractor will be responsible for providing all Ground Handling Services for 

the loading and unloading of Relevant Cargo from the Aircraft at all Loading 

Locations and Unloading Locations for each Transport Service, except to the extent 

the Commonwealth agrees to provide assistance in accordance with clause 12.4.

(b) Without limiting clause 3.7(a), the Contractor must load and unload all Relevant 

Cargo at each Loading Location and Unloading Location, including:

(i) loading the Relevant Cargo at the Loading Location and from a point 

agreed between the parties, in the vicinity of the landing zone, onto the 

Aircraft; and

(ii) unloading the Relevant Cargo from the Aircraft at the Unloading Location

and to a point agreed between the parties, in the vicinity of the landing 

zone.

(c) The Contractor must load and unload all unit load devices required for the 

Transport Services. 

3.8 Tie down

(a) The Contractor must safely and securely tie down all Relevant Cargo and/or load 

devices in or on the Aircraft in accordance with:

(i) the loading instructions in the operating manual for the Aircraft;

(ii) any requirements of any Aviation Authorities; and

(iii) any applicable laws, directions, Approvals or standards. 

(b) The Contractor must, upon completion of the loading and tie down/securing of the 

Relevant Cargo (including where the Commonwealth has provided assistance), 

examine the tie down/securing of the Relevant Cargo to ensure that it is safe and 

secure.  

3.9 External transport of Relevant Cargo

If any Relevant Cargo is proposed to be secured externally to the Aircraft using a cargo 

sling, the Contractor must:

(a) ensure that the pilot and other Contractor Personnel involved are suitably qualified 

to prepare for, and carry out, the external loading operations;
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(b) ensure that the Relevant Cargo is safely and securely loaded into the cargo sling, 

and the cargo sling is safely and securely attached to the Aircraft, in accordance 

with: 

(i) all applicable operating manuals; 

(ii) the requirements of any Aviation Authorities; and

(iii) any applicable laws, directions, Approvals or standards; and

(c) ensure that the transportation of the Relevant Cargo using the cargo sling will not 

impede the safe operation of the Aircraft or present a risk to any person or 

property.

3.10 Planning for the Transport Services

(a) The Contractor must undertake all necessary planning for the performance of the 

Transport Services, including in relation to:

(i) route selection;

(ii) take-off procedures;

(iii) fuel requirements;

(iv) crew resourcing;

(v) flight timing;

(vi) weather conditions;

(vii) potential threats and hazards and diversion sites;

(viii) loading and unloading requirements;

(ix) emergency procedures;

(x) flight and duty limits;

(xi) security arrangements; and

(xii) maintenance procedures, documentation and spare parts,

in each case, in accordance with all applicable laws, treaties and international 

agreements, regulations, directives, instructions, standards, policies and 

procedures and in accordance with this Contract.

(b) The Contractor must, before the Transition In Date, submit to the Commonwealth 

a plan ("Services Plan") addressing the matters referred to in clause 3.10(a).

(c) Within 3 days of receipt of the Services Plan, the Commonwealth must notify the 

Contractor whether it:

(i) approves the Services Plan; or 

(ii) rejects the Services Plan, in which case the Commonwealth must provide 

reasons for the rejection. 

(d) If the Services Plan is rejected by the Commonwealth under clause 3.10(c), the 

Contractor must, within 3 days of the Commonwealth's notification of rejection, 
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submit a revised Services Plan to the Commonwealth, amended to meet the 

requirements of the Commonwealth and this clause 3.10. 

(e) Without limiting its rights to request Transport Services under this Contract, the 

Commonwealth must, no less than 14 days before the start of a month, provide 

the Contractor a with report ("Monthly Forecast Report") setting out its 

anticipated Transport Services requirements for the next month. 

(f) The Contractor must, within 5 days of receiving the Monthly Forecast Report, 

submit to the Commonwealth a plan ("Monthly Forecast Plan"), addressing the 

matters referred to in clause 3.10(a) and taking into account the information 

provided in the Monthly Forecast Report. 

(g) Within 3 days of receipt of the Monthly Forecast Plan, the Commonwealth must

notify the Contractor whether it:

(i) approves the Monthly Forecast Plan; or 

(ii) rejects the Monthly Forecast Plan, in which case the Commonwealth must

provide reasons for the rejection. 

(h) If the Monthly Forecast Plan is rejected by the Commonwealth under 

clause 3.10(g), the Contractor must, within 3 days of the Commonwealth's 

notification of rejection, submit a revised Services Plan to the Commonwealth, 

amended to meet the requirements of the Commonwealth and this clause 3.10. 

(i) The Contractor acknowledges that approval of a Services Plan in accordance with 

clause 3.10(c) or a Monthly Forecast Plan under clause 3.10(g) does not:

(i) constitute a representation by Commonwealth that the Services Plan or 

Monthly Forecast Plan is feasible or appropriate, or that it meets the 

requirements of this Contract;

(ii) limit the Contractor's responsibility to provide the Services in accordance 

with the requirements of this Contract; or

(iii) constitute a waiver of any right of the Commonwealth under this Contract, 

or of any cause of action out of any act or omission of the Contractor or 

any of the Contractor Personnel.

(j) The Contractor must provide the Transport Services in accordance with the 

approved Services Plan and approved Monthly Forecast Plan, noting that the 

Monthly Forecast Plan will override the Services Plan to the extent of any 

inconsistency.

3.11 Obtaining information for the Transport Services

Without limiting clause 3.10, the Contractor must obtain all information required to 

properly plan the performance of the Transport Services, including:

(a) aeronautical or navigational information;

(b) information on weather conditions or conditions at or near any landing location; or

(c) information on the threats and hazards likely to be faced in performing the 

Transport Services; and 

(d) information on the conditions generally prevailing in the sector(s) in which the 

Transport Services are to be performed.
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3.12 Prohibited Countries

Unless otherwise agreed by the Commonwealth in writing or where necessary in an 

emergency situation, the Contractor must ensure that, in providing the Transport 

Services:

(a) each Aircraft only operates within Afghanistan and does not fly within 10km of an 

international border of Afghanistan; and

(b) without limiting 3.12(a), none of the Aircraft land in or otherwise overfly any of the 

following prohibited countries:

(v) any other foreign state specified by the Commonwealth, at its absolute 

discretion, from time to time.

3.13 Communication in Afghanistan

(a) The Contractor must ensure that at all times during the Term there is an on-site 

representative ("Local Representative") located at the Base Airport who:

(i) reads, writes and speaks fluent English; and

(ii) unless otherwise agreed by the Commonwealth in writing, is an employee 

of the Contractor. 

(b) The language for all communications, written or verbal, is English. All Contractor 

or Subcontractor aircrew and ground crew must be able to comprehend and 

communicate effectively in English.

3.14 Communication requirements for pilots

(a) All Contractor or Subcontractor pilots must be proficient in English to ICAO Level 4 

standards in all of the six skill areas: 

(i) pronunciation; 

(ii) structure; 

(iii) vocabulary; 

(iv) fluency; 

(v) comprehension; and

(vi) interactions. 

(b) The Contractor is responsible for verifying this standard and producing 

documentation indicating an ICAO English Assessment Test upon request by the 

Commonwealth. 
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(c) Pilots must communicate directly with ATC or other ground crew and must not use 

an English-speaking crew chief or any other intermediary to translate radio 

communications. 

(d) The Commonwealth reserves the right to remove any pilot from operations, who, in 

the opinion of the Commonwealth, does not speak sufficiently fluent English or 

understand ATC instructions.

3.15 No passengers

The Contractor must not, when performing a Transport Service or any Third Party 

Tasking, use the Aircraft to carry any Non-Operational Personnel.

3.16 Non-beneficiary of immunities etc conferred on the Commonwealth

The Contractor is not entitled to benefit from:

(a) any immunity from the laws of Afghanistan or other jurisdiction; or 

(b) other protection,

conferred on the Commonwealth under any agreement or arrangement made from time to 

time between the Commonwealth and the Government of the Islamic Republic of 

Afghanistan, unless otherwise agreed by the Commonwealth in writing.

3.17 On-site representative

In relation to each Transport Service, the Contractor must nominate an on-site 

representative (which may be a member of the aircrew) at each Loading Location and the 

Unloading Location.

4. REQUIREMENTS OF THE AIRCRAFT

4.1 Provision of Aircraft

The Contractor must, at its cost:

(a) provide the Aircraft to transport the Relevant Cargo and provide all labour, 

equipment, ground support equipment, plant, consumables (excluding fuel) and 

materials required for the performance of the Transport Services in accordance 

with this Contract; and

(b) perform all necessary maintenance in respect of the Aircraft to ensure an Aircraft is 

available at all times to perform Transport Services in accordance with this

Contract.

4.2 Priority but not exclusive use of Aircraft

(a) This clause 4.2 applies unless and until the Commonwealth requires exclusive use 

of the Aircraft under clause 3.3. 

(b) The Aircraft may be used for Third Party Tasking, provided that: 

(i) while the Aircraft is being used to provide the Transport Services, that 

Aircraft is exclusively used for that purpose unless the Commonwealth 

gives its prior written consent; 
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(ii) any use of the Aircraft for Third Party Tasking will not affect, impede or 

delay the provision of the Transport Services in accordance with this 

Contract; 

(iii) the requirements for the Transport Services take precedence over any third 

party or Contractor use of the Aircraft, unless the Commonwealth agrees 

otherwise in writing in relation to a particular proposed third party or 

Contractor use; and

(iv) the Contractor obtains the Commonwealth's prior consent in relation to any 

proposed use of the Aircraft (including the replacement aircraft) for any 

Third Party Tasking, which consent must not be unreasonably withheld. 

(c) For the avoidance of doubt, the end costs of any Third Party Tasking is to be borne 

solely by the Contractor. 

(d) In considering whether to give its consent under clause 4.2(b)(i), the 

Commonwealth will take into account (without limiting any other matters) the 

nature of the Third Party Tasking including any risks associated with the Third Party 

Tasking being undertaken concurrently with Transport Services. 

(e) If the Aircraft is being used, or planned to be used for any Third Party Tasking and 

the Commonwealth considers that such usage will affect, impede or delay the 

provision of the Transport Services, the Commonwealth may direct the Contractor 

not to use the Aircraft for that Third Party Tasking, regardless of whether the 

Commonwealth has provided consent under clause 4.2(b)(iv).   

(f) The Contractor must ensure that an Aircraft, and a crew that is able to operate the 

Aircraft, is available to perform the Transport Services at all times during the Term 

other than:

(i) during reasonable third party or Contractor use of the Aircraft that does not 

affect, impede or delay the provision of the Transport Services in 

accordance with this Contract;

(ii) any periods of programmed maintenance not exceeding five days in a given 

month; or

(iii) to the extent the crew is unavailable due to the crew flight and duty limits 

specified in an approved Services Plan being reached in a given month.  

4.3 Replacement Aircraft

(a) Without limiting the Contractor's obligations or the Commonwealth's rights under 

this Contract, in the event that an Aircraft is not available (other than due to 

programmed maintenance not exceeding five days in a given month), the 

Contractor must (at no cost to the Commonwealth, including in relation to position 

in the replacement aircraft) ensure that, within 48 hours of that Aircraft being 

unavailable and without interfering with the provision of the Services, a 

replacement aircraft is available for the provision of Transport Services at the Base 

Airport. 

(b) The Contractor must obtain the Commonwealth’s prior written approval of a 

replacement aircraft that it proposes to use under clause 4.3(a). 

(c) Where a replacement aircraft is used to provide Transport Services, the Contractor 

agrees that: 
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(i) the number of Block Hours claimed by the Contractor in relation to the 

provision of Transport Services using the replacement aircraft will be no 

greater than the number of Block Hours that could have reasonably been 

claimed by the Contractor, had the Transport Services been provided using 

the Primary Aircraft; and

(ii) the Commonwealth may (at its election) either:

(A) require the Contractor to repay to the Commonwealth; or 

(B) reduce the amount of the Contract Price for that month by,

an amount in respect of fuel to enable the replacement aircraft to provide 

the Transport Services to the extent that the amount of such fuel is greater 

than the amount of fuel that would have reasonably been used had the 

Transport Services been provided using the Primary Aircraft.

(d) The Contractor must recommence using the Primary Aircraft for Transport Services 

as soon as possible, but no later than seven (7) days after the Primary Aircraft 

became unavailable, unless otherwise agreed by the parties.  

(e) Without limiting any right of the Commonwealth under this Contract, the 

Contractor must take all reasonable steps available to it, and use its best 

endeavours to ensure that any replacement aircraft that it proposes to use under 

clause 4.3(a) is operationally and functionally equivalent to the Primary Aircraft.

4.4 Aircraft requirements

The Contractor must ensure, and represents and warrants, that at all times during the

Term:

(a) each Aircraft is designated as a Cargo Only Aircraft;

(b) the available cargo carrying capacity of each Aircraft, unless approved by the 

Commonwealth in relation to a replacement aircraft under clause 4.3(a), to hold 

Relevant Cargo is at least 11,000 kg and 120m3 over a minimum transit distance of 

70 nautical miles; 

(c) each Aircraft must be fully equipped and certified to conduct external load 

operations, including the carriage of Relevant Cargo by suspending the Relevant 

Cargo below the Aircraft in a cargo sling; and

(d) each Aircraft is:

(i) compliant with the airworthiness requirements and all other requirements 

set out in this Contract;

(ii) airworthy and fit for the purpose of carrying the Relevant Cargo;

(iii) fitted and equipped with: 

(A) UHF, VHF and FM two-way radios (frequency range 30-400 MHz) to 

allow for communication with Australian and Coalition Military 

ground units;

(B) satellite communication capabilities (including a satellite mobile 

phone) in case of an emergency landing outside of a secure area;

and
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(C) an Emergency Locator Transmitter ("ELT") compatible with the 

theatre and users' search and rescue capabilities. 

4.5 Aircraft not a State Aircraft

Each Aircraft providing a Transport Service will operate as a Civil Aircraft and not a State 

Aircraft and the Contractor must ensure that none of the Aircraft are represented to be 

State Aircraft, unless otherwise agreed by the Commonwealth in writing. 

5. OPERATION OF AIRCRAFT

5.1 Base airport

(a) The Contractor must operate from, and maintain each Aircraft at, Kandahar 

Airfield (OAKN) Afghanistan ("Base Airport") at Echo Ramp or any other suitable 

parking location specified by the Commonwealth Representative. 

(b) The Contractor must obtain and maintain all Approvals required for long term civil 

parking of each Aircraft at the Base Airport.

(c) The Contractor must obtain all necessary materials, tools, plant, equipment, 

facilities, vehicles, fuel, spares, consumables and all other items which are required 

to enable the Contractor to operate from, and maintain each Aircraft at, the Base 

Airport. 

5.2 Operational control of the Aircraft

The Contractor must at all times ensure that:

(a) the Contractor maintains operational control of the Aircraft and crew;

(b) the crew is under the control of and only authorised to take orders from the 

Contractor; and

(c) the Aircraft is properly staffed and crewed, equipped and fuelled.

5.3 Fuel

(a) The Commonwealth must make available to the Contractor fuel for each Aircraft at 

the locations, dates and times and in the volumes necessary to enable the 

Transport Services to be provided in accordance with this Contract. 

(b) Notwithstanding clause 5.3(a), the Contractor must refuel the Aircraft to enable 

the Transport Services to be provided, wherever possible using fuel made available 

by the Commonwealth under clause 5.3(a).  

(c) If applicable, the Commonwealth must arrange for an ADF member to accompany 

the Contractor when obtaining fuel and will pay for the purchase of fuel. 

(d) Subject to clause 5.3(e), the Contractor must only use the fuel purchased by the 

Commonwealth:

(i) for the Aircraft; and 

(ii) in providing Transport Services. 

(e) The Contractor may use fuel for any Third Party Tasking and, to the extent that 

fuel is used for a Third Party Tasking, the Contractor must reimburse the 

Commonwealth for the cost of that fuel, which costs are to be determined by the 

FOI 098/20/21 
Document 68

Page 20



21 CONTRACT

AUSTRALIA\CJAT\223626478.01

Commonwealth Representative on the basis of information provided by the 

Contractor under clause 19.5.  The Commonwealth will, by notice to the 

Contractor, require the Contactor to pay those amounts, in which case the 

Contractor must pay such amounts to the Commonwealth within 30 days of the 

Commonwealth's notice. 

(f) If the Commonwealth determines that the Contractor has used fuel other than in 

accordance with clause 5.3(d), the Commonwealth may (at its election) by written 

notice to the Contractor require the Contractor to repay the purchase price of that 

fuel to the Commonwealth, in which case the Contractor must pay such amount 

within 30 days of the Commonwealth's notice. 

(g) The Contractor must obtain and retain a receipt from the fuel provider for each 

purchase of fuel under this clause 5.3.  

5.4 Prohibition on carrying weapons etc

(a) The Contractor must ensure that the Aircraft is not fitted with (whether 

temporarily or otherwise) any weapons except for electronic counter-measures or 

other similar anti-missile counter-measures. 

(b) Except under the provisions of clause 7.1(k)(ii), the Contractor must not transport 

any weapons, Explosive Ordnance or ammunition in the Aircraft, except where the 

weapons, Explosive Ordnance or ammunition is Relevant Cargo.

5.5 Detailed airworthiness requirements

(a) The Contractor must:

(i) at all times during the Term, possess a valid Air Operator's Certificate in 

respect of each Aircraft;

(ii) promptly upon request by the Commonwealth, demonstrate to the 

reasonable satisfaction of the Commonwealth that the Contractor operates 

each Aircraft in accordance with the relevant Air Operator's Certificates and 

the requirements of the relevant Aviation Authorities; 

(iii) promptly upon request by the Commonwealth, make available to the 

Commonwealth copies of and provide access to all documentation 

supporting the airworthiness of the Aircraft (including any documentation 

provided to an Aviation Authority, operations manuals, maintenance 

records, individual licences (aircrew and maintenance), flight records, 

safety incident reports and investigation reports);

(iv) develop and implement an accident and incident reporting system which 

requires the timely notification of any accident or incident to each relevant 

Aviation Authority and the Commonwealth.  The Contractor must, 

promptly upon request by the Commonwealth, provide details of the 

accident and incident reporting system to the Commonwealth;

(v) comply with the Work Health and Safety Act 2011 (Cth) where applicable to 

the provision of the Services or aviation safety;

(vi) ensure that the Aircraft is registered in a country recognised by IATA and 

complies with Afghan airworthiness requirements, as well as the 

airworthiness requirements of any other country in which the Aircraft is 

operated in providing the Transport Services; 
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(vii) maintain records of any contracts, inspections or documents used to 

establish the airworthiness of the Aircraft;

(viii) following any accident or incident caused by or involving any Aircraft or 

otherwise relating to the provision of the Services, immediately notify each 

relevant Aviation Authority and notify the Commonwealth in writing as soon 

as practicable and in any event no later than 1 day after the accident or 

incident and provide full details of such accident or incident and update 

that notification at reasonable periods and otherwise promptly upon 

request from the Commonwealth to do so;

(ix) permit any relevant Aviation Authority and the Commonwealth to take such 

action as it considers necessary or desirable to investigate any accident or 

incident caused by or involving any Aircraft or otherwise relating to the 

provision of the Services, including permitting the authority and the 

Commonwealth or its nominee on-site access and access to, and liaison 

with, any relevant regulatory investigative agency and provide such safety 

personnel assistance as the Commonwealth or its nominee requires;

(x) comply with all conditions placed upon them by an Aviation Authority and 

by the Air Operator's Certificate; and

(xi) promptly upon request by the Commonwealth provide access to 

documentation, records and other information to enable the 

Commonwealth to maintain records of any investigations, incident 

occurrence reports or the flying safety history of the Contractor.

(b) The Contractor must ensure that each Aircraft used in the provision of the Services 

is only operated:

(i) in approved roles appropriate to the certification basis of the Aircraft as 

described in the applicable type certificate;

(ii) within the limitations and conditions established by the certifying authority 

in the applicable aircraft operating instructions or type certificate;

(iii) in accordance with an applicable airworthiness regulatory framework 

appropriate to the aircraft operating role and environment recognised by 

the Aviation Authorities;

(iv) in accordance with the orders, instructions, directives or requirements 

issued from time to time by the relevant Aviation Authorities. 

5.6 Access to the Aircraft 

(a) The Contractor must provide the Commonwealth, its nominee or any Aviation 

Authority, full and unimpeded access to:

(i) each Aircraft; and

(ii) any records of the Contractor, any Subcontractor or any Related Body 

Corporate of the Contractor or Subcontractor, relating to the Aircraft or its 

Approvals, however and wherever stored or located for the purpose of 

inspection or copying.

In the case of records stored on a medium other than in writing, the Contractor 

must make available on request at no additional cost to the Commonwealth such 

reasonable facilities or tools as may be necessary to enable a legible reproduction 

to be created.
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(b) The Contractor must ensure that the Commonwealth is granted a right for the 

Commonwealth or a person authorised by the Commonwealth to enter any 

premises occupied by the Contractor, a Subcontractor or a Related Body Corporate

for the purposes set out in clause 5.6(a).

(c) The Contractor must provide (and must ensure that the Contractor Personnel 

provide) all assistance reasonably requested by the Commonwealth or a person 

authorised by the Commonwealth to enable the Commonwealth to exercise the 

rights contemplated under this clause 5.6.

5.7 Noise control

In providing the Transport Services, the Contractor must comply with all applicable noise 

controls and noise restrictions except to the extent that the Contractor has obtained a 

valid waiver in respect of them.

5.8 Rejection of Aircraft

(a) The Commonwealth may reject any Aircraft, proposed to be used by the Contractor 

to provide the Transport Services, which does not meet the requirements of this 

clause 5.  If the Commonwealth rejects an Aircraft under this Contract, the 

Contractor will not be entitled to make a Claim against the Commonwealth arising 

out of or in connection with the Commonwealth rejecting the Aircraft.

(b) If the Commonwealth rejects an Aircraft under clause 5.8(a), the Commonwealth 

may:

(i) require the Contractor to provide an alternative Aircraft which complies 

with the requirements of this Contract; or 

(ii) give a notice terminating this Contract in accordance with clause 23.3(k)

with effect from the date specified in the notice. The Contractor releases 

the Commonwealth from any liability it otherwise may have had to the 

Contractor, and the Contractor will not be entitled to make any Claim 

against the Commonwealth, arising out of or in connection with such 

termination.

5.9 Australian Defence Force 

The Contractor must, and must ensure that the Contractor Personnel:

(a) comply with the reasonable directions of the ADF; and

(b) if requested by a Commonwealth Representative or ADF personnel authorised by a 

Commonwealth Representative:

(i) submit any items in its care, custody or control, or in the care, custody or 

control of any Contractor Personnel to the ADF for the purposes of 

inspection by the ADF; 

(ii) provide access to the Aircraft or the Contractor’s facilities for the purposes 

of inspection by the ADF; and

(iii) answer any questions or provide any information to the ADF. 
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5.10 Notification obligations

If at any time the Contractor discovers or considers it has encountered or found

Unexploded Ordnance, Explosive Ordnance or any other hazardous substance (not forming 

part of the Relevant Cargo) on or near a Designated Location or an Aircraft, it must:

(a) protect it and not damage, disturb or touch it further;

(b) clearly mark the location of the item;

(c) immediately give notice to the Commonwealth of the discovery, encounter or 

finding, who will issue instructions for dealing with it; and

(d) ensure that all persons and Relevant Cargo are protected from exposure to it and 

are kept clear of the item.

5.11 Aircraft recovery

(a) In the event that the Aircraft becomes disabled, damaged or destroyed while 

undertaking the Transport Services, the Contractor acknowledges and agrees that:

(i) it is responsible for recovering the Aircraft as soon as is reasonably

practicable; and 

(ii) any recoverable Relevant Cargo will be returned to the Commonwealth. 

(b) In the event that the Aircraft becomes disabled or damaged in enemy territory:

(i) the Contractor will make every reasonable effort to destroy the Relevant 

Cargo to prevent it from being recovered by the enemy; and

(ii) the Commonwealth may (but is not obliged to) destroy the Relevant Cargo 

to prevent it from being recovered by the enemy.

(c) The Commonwealth may, at its discretion, assist in any Aircraft recovery carried 

out under this clause 5.11. 

6. PROCESS FOR ACQUIRING TRANSPORT SERVICES

6.1 Advance Departure Notice

(a) The Commonwealth may, at any time during the Term in its absolute discretion, 

require the Contractor to provide a Transport Service by giving at least 48 hours' 

notice ("Advance Departure Notice") to the Contractor.  

(b) The Advance Departure Notice must provide details of the following in relation to 

the Transport Service:

(i) the Relevant Cargo to be moved by the Contractor, including whether the 

Contractor will be required to transport Dangerous Goods in accordance 

with clause 3.6 and, if so, the information about the Dangerous Goods 

required under clause 3.6; 

(ii) the relevant Loading Location(s) and Unloading Location(s) in respect of 

each item of Relevant Cargo; 

(iii) the date(s) and time(s) from which the Commonwealth will make the 

Relevant Cargo available to the Contractor for loading at each Loading 

Location; and

FOI 098/20/21 
Document 68

Page 24



25 CONTRACT

AUSTRALIA\CJAT\223626478.01

(iv) the Delivery Time(s) for the Relevant Cargo, which must be at least 

48 hours after the Contractor receives Advance Departure Notice, or as 

otherwise agreed between the parties.

(c) The Contractor must notify the Commonwealth within 6 hours after receiving an 

Advance Departure Notice for a Transport Service if: 

(i) the Transport Service would interfere with or delay the provision of one or 

more other Transport Services previously required by the Commonwealth 

under this Contract ("Other Services"); 

(ii) the Transport Service cannot be completed by the specified Delivery Time

because of Other Services being carried out by the Contractor; or

(iii) the Contractor will be unable to load or unload the Relevant Cargo at a 

Forward Operating Base/Patrol Base using the loading/unloading capability 

that is integral to the Aircraft and/or using its Contractor Personnel.

(d) If the Contractor does not give a notice under clause 6.1(c), the Contractor must

provide the Transport Service and deliver and unload the Relevant Cargo by the 

relevant Delivery Times as specified in the Advance Departure Notice in accordance 

with this Contract.

(e) If the Contractor gives a notice under clause 6.1(c), the Commonwealth may, 

acting reasonably, vary or cancel the Transport Service or one or more of the Other 

Services in accordance with clause 6.3(b).

6.2 Flight Plan

(a) Within 12 hours (or such lesser reasonable period notified by the Commonwealth) 

after receiving an Advance Departure Notice, the Contractor must give the 

Commonwealth a plan ("Flight Plan") setting out the following details:

(i) the Loading Date in respect of each Loading Location, which the Contractor 

must ensure is after the date(s) and times(s) referred to in 

clause 6.1(b)(iii);

(ii) the Scheduled Departure Time for each Loading Location;

(iii) the load plan that details the planned load and weight allocation and 

identifies any excess capacity that can be used by the Commonwealth in 

respect of the Transport Service; 

(iv) any Commonwealth assistance required by the Contractor in loading or 

unloading the Relevant Cargo at a Forward Operating Base/Patrol Base, 

because of the circumstances notified under clause 6.1(c)(iii); and

(v) whether the available capacity in the relevant Aircraft has been exceeded 

and, if so, by how much.

(b) The Contractor must ensure that the Scheduled Departure Times specified in the 

Flight Plan for a Transport Service will enable the Contractor to deliver and unload 

the Relevant Cargo to the Unloading Location(s) before the relevant Delivery Time.  

(c) Within 12 hours after receipt of a Flight Plan, the Commonwealth must notify the 

Contractor whether it:

(i) approves the Flight Plan; or 
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(ii) rejects the Flight Plan, in which case the Commonwealth must provide 

reasons for the rejection. 

(d) The Contractor acknowledges that approval of a Flight Plan in accordance with 

clause 6.2(c) does not:

(i) constitute a representation by Commonwealth that the Flight Plan is 

feasible or appropriate, or that it meets the requirements of this Contract;

(ii) limit the Contractor's responsibility to provide Transport Services in 

accordance with the requirements of this Contract; or

(iii) constitute a waiver of any right of the Commonwealth under this Contract, 

or of any cause of action out of any act or omission of the Contractor or 

any of the Contractor Personnel.

(e) If the Flight Plan is rejected by the Commonwealth under clause 6.2(c), the 

Contractor must, within 6 hours of the Commonwealth's notification of rejection, 

submit a revised Flight Plan to the Commonwealth, amended to meet the 

requirements of the Commonwealth and this clause 6.2, whereupon the provisions 

of clauses 6.2(b), 6.2(c) and 6.2(d) will reapply to the revised Flight Plan. 

(f) Where the Commonwealth changes a Transport Service in accordance with 

clause 6.3(b)(ii), the Contractor must submit a revised Flight Plan for 

Commonwealth approval in accordance with this clause 6.2 within 6 hours of 

receipt of the notice from the Commonwealth.  Clauses 6.2(c), (d) and (e) will 

apply to the revised Flight Plan.

6.3 Pre-Departure Notice

(a) At least 24 hours prior to the Scheduled Departure Time (or as otherwise agreed 

between the parties) for a Transport Service, the Commonwealth must provide to 

the Contractor a notice ("Pre-Departure Notice") that:

(i) confirms or cancels the Transport Service; 

(ii) accepts or rejects the Contractor’s claim that it requires Commonwealth 

assistance to load or unload the Relevant Cargo at a Forward Operating 

Base/Patrol Base, as notified to the Commonwealth under clause 6.1(c)(iii)

and as described in the Flight Plan under clause 6.2(a)(iv); and

(iii) confirms the details in the Advance Departure Notice, or notifies the 

Contractor of any changes to the Transport Service as contemplated under 

clause 6.3(b).

(b) The Commonwealth may in its absolute discretion, by notice to the Contractor: 

(i) at any time before the Scheduled Departure Time for a Transport Service, 

cancel the Transport Service; or

(ii) no later than 24 hours before the Scheduled Departure Time for a 

Transport Service, change the details of the Transport Service, including 

by: 

(A) changing the Loading Location(s) and/or Unloading Location(s) in 

respect of Relevant Cargo; 

(B) removing and/or adding Loading Locations and/or Unloading 

Locations; 
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(C) changing the Relevant Cargo to be moved;

(D) including additional Relevant Cargo to make use of any excess 

capacity in the relevant Aircraft; or

(E) changing the Delivery Time(s) for the Relevant Cargo. 

(c) The Commonwealth will have no liability to the Contractor and the Contractor will 

not be entitled to make any Claim against the Commonwealth arising out of or in 

connection with any cancellation of, or change to, a Transport Service in 

accordance with clause 6.3(b).

(d) The Contractor must notify the Commonwealth within 6 hours of receiving notice 

under clause 6.3(b)(ii) if: 

(i) the change to the Transport Service set out in that notice would interfere 

with or delay the provision of one or more other Transport Services 

previously required by the Commonwealth ("Other Services"); or

(ii) in the case of a change to the Delivery Time, the Transport Service cannot 

be completed by the revised Delivery Time because of Other Services being 

carried out by the Contractor.

(e) Unless the Contractor gives a notice in accordance with clause 6.3(d), the 

Contractor must deliver the Transport Service specified in the notice under 

clause 6.3(b)(ii).

(f) If the Contractor gives a notice under clause 6.3(d), the Commonwealth may, 

acting reasonably, change or cancel the Transport Service or one or more of the 

Other Services in accordance with clause 6.3(b).

6.4 Pre-departure meetings

(a) The Commonwealth may, in an Advanced Departure Notice, require representatives 

of the Contractor to meet with Commonwealth representatives at a date and 

location:

(i) where possible, stated in the Advanced Departure Notice; or

(ii) otherwise, determined by the Commonwealth and agreed by the 

Contractor,

to discuss the Transport Services required under this clause 6.  

(b) The Commonwealth may require the Contractor to attend additional meetings at a 

date and location determined by the Commonwealth and agreed by the Contractor. 

(c) At the meeting, the parties may:

(i) agree to amend the details of the Advance Departure Notice; and

(ii) agree the timing and order in which the Commonwealth is to deliver the 

Relevant Cargo to the Loading Location(s) or the timing and order in which 

the Contractor is to deliver the Relevant Cargo to the Unloading Location.
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7. CONTRACTOR PERSONNEL

7.1 Obligations regarding Contractor Personnel

(a) The Contractor must provide all flight and cabin crew, technical crew, engineering 

services and Ground Handling Services necessary to provide the Transport 

Services.

(b) The Contractor must make arrangements for the engagement of all staff and 

labour, local or otherwise, and for their payment, housing, feeding and transport 

and provide all necessary accommodation and welfare facilities, including for their 

religious observances, for Contractor Personnel, including sanitary conveniences 

and an adequate supply of drinking water.

(c) The Contractor must pay rates of wages, and observe conditions of labour, which 

are not lower than those established for the trade or industry where the work is 

carried out.  If no established rates or conditions are applicable, the Contractor 

must pay rates of wages and observe conditions which are not lower than the 

general level of wages and conditions observed locally by employers whose trade 

or industry is similar to that of the Contractor.

(d) The Contractor must ensure that the Contractor’s personnel involved in the 

provision of the Services:

(i) at all times carry identification and do not wear military uniforms;

(ii) wear personal protective clothing and equipment necessary for their self-

protection which is suitably marked to indicate the wearer is a civilian; and

(iii) do not handle, other than for the purposes of loading or unloading, the 

Relevant Cargo.

(e) The Contractor must at all times take all reasonable precautions to prevent any 

unlawful, riotous or disorderly conduct by or amongst the Contractor Personnel, 

and to preserve peace and protection of persons and property.

(f) The Contractor must ensure that Contractor Personnel do not carry or use alcohol 

or Prohibited Substances whilst:

(i) in Afghanistan; or

(ii) performing the Services.  

(g) The Contractor must ensure that the Contractor Personnel do not conduct any 

activities in connection with this Contract while intoxicated or affected by alcohol or 

Prohibited Substances.  

(h) The Contractor acknowledges and agrees that any Contractor Personnel who carry 

or use alcohol or Prohibited Substances will not be allowed to conduct any activities 

in connection with this Contract and will be removed.

(i) The Contractor must obtain consent from all Contractor Personnel to submit to 

Prohibited Substances and alcohol testing as required by the Commonwealth.

(j) The Contractor must not and must ensure that Contractor Personnel do not carry 

any Explosive Ordnance.

(k) The Contractor must not and must ensure that Contractor Personnel do not carry 

any weapons or ammunition except: 
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(i) where the weapons or ammunition are Relevant Cargo; or

(ii) where the weapons or ammunition are carried by aircrew for the sole 

purpose of self-defence of themselves or other Contractor Personnel that 

are aircrew, provided that:

(A) the weapons are only classified as handguns or rifles up to semi-

automatic rifles; and

(B) each member of the aircrew does not carry more than one weapon;

(C) the ammunition is non-explosive or non-expanding ammunition;

(D) the aircrew have been appropriately trained and qualified on those 

weapons; 

(E) the aircrew have been issued with rules on the use of force and 

firearms that are to the satisfaction of the Commonwealth; and 

(F) the possession and use of such weapons is otherwise in strict 

compliance with applicable laws and regulations in the relevant 

country. 

(l) The Contractor must not and must ensure that Contractor Personnel do not, in the 

course of performing the Services, give, barter or otherwise dispose of to any 

person or persons, any weapons, Explosive Ordnance or ammunition of any kind.  

(m) The Contractor must ensure that at all times during the Term, each of the 

Contractor Personnel: 

(i) has undertaken the security and background checks as required by the 

Commonwealth and the Commonwealth Representative has reviewed the 

checks and considers that such checks appear to be complete and 

acceptable;

(ii) has all necessary passports, visas, and other documents required to enter 

and exit Afghanistan;

(iii) has a Geneva Conventions Identification Card;

(iv) has received personal security training, including in respect of:

(A) safety and security issues;

(B) safety and security contingency planning activities; and

(v) where the Contractor Personnel is a member of the aircrew and carries a 

weapon, is trained and qualified on the use of that weapon and has been 

issued with rules on the use of force and firearms that are to the 

satisfaction of the Commonwealth.

(n) The Contractor must establish and maintain a list that: 

(i) identifies all Contractor Personnel present in Afghanistan in connection with 

the Services; and

(ii) provides emergency contact details for all Contractor Personnel. 
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The Contractor must provide a copy of this list to the Commonwealth before the

Transition In Date and must keep such list updated at all times during the Term. 

(o) The Contractor acknowledges that it has a legal duty of care for the work health 

and safety of Contractor Personnel and that this responsibility extends to the 

performance of the Services in Afghanistan.  

7.2 Removal of Contractor Personnel

(a) The Commonwealth may, at any time give a notice in writing to the Contractor, 

directing the Contractor to remove any Contractor Personnel including the 

Contractor's Representative or any Key Person, who the Commonwealth considers: 

(i) persists in any misconduct or lack of care;

(ii) carries out duties incompetently or negligently;

(iii) fails to comply with a direction or request of the Commonwealth under 

clause 8.2;

(iv) fails to conform with any provisions of this Contract; 

(v) persists in any conduct which is prejudicial to safety, health, or the 

protection of the environment;

(vi) breaches, or causes the Contractor to be in breach of, this Contract;

(vii) breaches any law, regulation or regulatory requirement, or the terms or 

conditions of any Approval;

(viii) breaches any local or Commonwealth security requirements;

(ix) in the opinion of the local government or Commonwealth, presents a 

security or other risk;

(x) persists in conduct which is unlawful, riotous or disorderly, including any 

culturally or religiously offensive conduct, or does not preserve the peace 

and protection of persons and property; 

(xi) is found to be carrying or using alcohol or a Prohibited Substance whilst:

(A) in Afghanistan; or

(B) performing the Services;

(xii) refuses to submit to alcohol or Prohibited Substance testing as required by 

the Commonwealth; or

(xiii) is otherwise unacceptable to the local government or the Commonwealth.

(b) If the Commonwealth gives the Contractor a notice under clause 7.2(a), the 

Contractor must promptly appoint (or cause to be appointed) a suitable 

replacement person. 

(c) The Contractor will not be relieved from any of its liabilities or obligations under 

this Contract and is not entitled to make, and the Commonwealth will not be liable 

for, any Claim arising out of or in connection with the removal of any of the 

Contractor Personnel in accordance with this clause 7.2.
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7.3 Obligations regarding Key Persons 

(a) The Contractor must ensure that each person named in Item 3 of Schedule 2 is 

appointed to the Key Staff Position nominated for that person.

(b) In the event that a Key Person will or may become unavailable for the performance 

of Services under this Contract for a period of four consecutive weeks or more the 

Contractor must:

(i) immediately notify the Commonwealth of the impending unavailability; and

(ii) promptly appoint (or cause to be appointed) a suitable replacement,

(c) If the Contractor is required to replace a Key Person under clause 7.2 or 7.3(b)(ii):

(i) the Contractor must obtain the prior written consent of the Commonwealth

to the replacement person.  The Contractor must provide the 

Commonwealth with any information the Commonwealth requests in order 

to determine whether to consent to the replacement person; and

(ii) if a replacement person is not accepted by the Commonwealth under 

clause 7.3(c) within three months of the Commonwealth or the Contractor 

(as the case may be) first receiving notice under clause 7.2(a) or 7.3(b)(i)

(as applicable), the Commonwealth may terminate this Contract under 

clause 23.3(k) with effect from the date specified in the notice. The 

Commonwealth will have no liability to the Contractor and the Contractor 

will not be entitled to make any Claim against the Commonwealth arising 

out of or in connection with such termination.

7.4 Non-representation as Auxiliary to the ADF

The Contractor must ensure that it does not represent itself or its personnel as being 

auxiliary to the ADF.

8. COMMONWEALTH DIRECTIONS

8.1 General directions

(a) The Contractor must comply with the reasonable directions of the Commonwealth 

Representative, or an Authorised Person appointed as their delegate under 

clause 25.1. 

(b) If given orally, a direction must be confirmed in writing within 14 days.  Neither 

the Commonwealth Representative nor any Authorised Person will have any 

authority to waive any provision of, or release the Contractor from, its obligations 

under this Contract.

(c) Unless authorised by this Contract or a direction given under clause 8.1(a), any 

work performed or cost incurred by the Contractor in response to a communication 

from the Commonwealth Representative or an Authorised Person is at the 

Contractor’s sole risk.

8.2 Emergency situations

(a) The Contractor acknowledges and agrees that, if an emergency situation arises in 

Afghanistan, the Contractor and the Contractor Personnel must comply with all 

directions and requests issued by an appropriate Commonwealth officer.  
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(b) Where the Commonwealth reasonably believes that the Contractor or any 

Contractor Personnel has acted in breach of clause 8.2(a), the Commonwealth 

may: 

(i) give a direction to the Contractor under clause 7.2 to remove such 

personnel from further duties in relation to the performance of the 

Services; or 

(ii) remove the personnel from further duties in relation to the performance of 

the Services.

(c) The Contractor acknowledges that it is responsible for notification of designated 

next of kin in the event any of the Contractor Personnel dies including presumed 

dead, or is injured, isolated, missing, detained, captured, or abducted.

(d) If any of the Contractor Personnel is or becomes isolated, missing, detained, 

captured, abducted or killed, the Commonwealth may, in its absolute discretion,

provide assistance in recovery actions.

(e) The Contractor will, subject to notice to the Commonwealth Representative or ADF 

Commander, have the right to leave the area of operation at any time if, in its 

reasonable opinion, the changes to threat level adversely affect the safety or 

security of any of the Contractor Personnel.  

9. SUBCONTRACTS

9.1 Prohibition on subcontracting

The Contractor must not subcontract the whole or any part of the work under this 

Contract, except:

(a) to an Approved Subcontractor in accordance with this clause 9; or 

(b) with the prior written approval of the Commonwealth.

9.2 Conditions for Subcontracting

(a) The Contractor may Subcontract the provision of the Subcontracted Services to an 

Approved Subcontractor provided that:

(i) the Subcontract includes clauses that:

(A) are functionally equivalent to the provisions of this Contract referred 

to in Item 2.2 of Schedule 2; and

(B) the Commonwealth notifies are required as a condition of approving 

the Subcontract; 

(ii) the Subcontract is not inconsistent with the obligations of the Contractor 

under this Contract;

(iii) the Subcontract does not permit that Approved Subcontractor to further 

subcontract the whole or any part of the Subcontracted Services; and

(iv) the Commonwealth has approved the terms of the Subcontract with that 

Approved Subcontractor.

FOI 098/20/21 
Document 68

Page 32



33 CONTRACT

AUSTRALIA\CJAT\223626478.01

(b) The Contractor must ensure that a Subcontract is not amended or terminated 

except with the prior written approval of the Commonwealth, which approval must 

not be unreasonably withheld.

(c) The Contractor must immediately notify the Commonwealth Representative of:

(i) any disputes arising under an Approved Subcontract; and

(ii) the occurrence of any event or circumstance that will or is likely to give the 

Contractor or an Approved Subcontractor a right to terminate an Approved 

Subcontract. 

9.3 Qualifications of Approved Subcontractor

The Contractor must ensure that any Approved Subcontractor:

(a) has sufficient expertise, qualifications and skills to perform the Subcontracted 

Services;

(b) has in place adequate resources and personnel who are appropriately experienced, 

qualified and skilled to perform its obligations under the Subcontract;

(c) has in place adequate security arrangements to satisfy the security and 

confidentiality provisions of the Subcontract as required by this Contract; and

(d) is of sufficient financial standing to enable it to perform its obligations under the 

Subcontract.

9.4 Supervision and enforcement

(a) The Contractor must ensure that the work of an Approved Subcontractor is 

properly managed and supervised, and must ensure performance of an Approved 

Subcontractor's obligations under the Subcontract.

(b) The Contractor must take all reasonable and appropriate action, including legal 

action, to manage, protect or enforce its rights (including warranty rights) under or 

in connection with a Subcontract.

9.5 Contractor not relieved of obligations

(a) The Contractor, by subcontracting any part of the Services to an Approved 

Subcontractor under this Contract or by obtaining the Commonwealth 

Representative’s approval of a Subcontractor, will not be relieved of its liabilities or 

obligations under this Contract, and will be responsible for all Subcontractors.

(b) Without limiting the other provisions of this clause 9, if the Contractor subcontracts 

the performance of any of the Services to an Approved Subcontractor: 

(i) the Contractor is responsible for the acts and omissions of that Approved 

Subcontractor;

(ii) the Contractor must ensure that the Approved Subcontractor complies with 

all of the obligations of the Contractor under this Contract in relation to the 

Services subcontracted to the Approved Subcontractor; and

(iii) the Contractor indemnifies the Commonwealth, its officers, employees and 

agents, against any Loss sustained or incurred arising out of or in 

connection with:
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(A) any fraud, negligence, unlawful act or omission or wilful misconduct 

of that Approved Subcontractor or any of its officers, employees or 

agents;

(B) any Claim by that Approved Subcontractor in connection with the 

Services except to the extent that the Claim arises from the 

negligent act or omission or wilful misconduct of the 

Commonwealth, its officers, employees or agents; or

(C) any breach by that Approved Subcontractor of the terms of its 

Subcontract including any failure by that Approved Subcontractor to 

comply with the terms of this Contract which are applicable to it. 

9.6 Other obligations regarding Subcontracts

(a) If a Subcontract is terminated, repudiated or rescinded, whether in relation to its 

terms or as a result of any legislation relating to bankruptcy, liquidation or official 

management, the Contractor must promptly notify the Commonwealth and must

complete the work under either itself or by engaging another Subcontractor in 

accordance with this clause 9.

(b) The Contractor, if requested by the Commonwealth Representative, must provide 

a copy of any Subcontract, which copy need not contain prices.

(c) The Contractor must not enter into a Subcontract under this Contract with a 

Subcontractor named by the Australian Director of Equal Opportunity for Women in 

the Workplace as an employer currently not complying with the Equal Opportunity 

for Women in the Workplace Act 1999 (Cth).

10. CONTRACTOR ACKNOWLEDGEMENTS AND WARRANTIES

10.1 Contractor’s acknowledgements

The Contractor acknowledges and agrees that: 

(a) its provision of the Services on time, to the required safety, quality and capability, 

in accordance with this Contract is important to the ADF’s ability to perform its 

functions; 

(b) the performance of the Services will require Contractor Personnel to be located 

within an operational environment and as such:

(i) Contractor Personnel will be exposed to a range of risks, threats and 

dangerous conditions; and 

(ii) the Contractor accepts the risks associated with performing the Services in 

such conditions and releases the Commonwealth from all Claims and 

liability which it may have or claim to have, but for this release, against the 

Commonwealth arising out of or in connection with operating in such 

conditions;

(c) its Local Representative is authorised to give and receive notices on behalf the 

Contractor and any notices given or received by the Local Representative are 

deemed to have been given or received by the Contractor and the Commonwealth 

is entitled to rely on such notices as being effective; 

(d) neither the Contractor nor any Contractor Personnel is part of or in any way 

connected with the ADF;  
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(e) the Contractor and the Contractor Personnel are not, and do not enjoy the 

privileges of, civilian personnel employed by the Department of Defence;  

(f) the Contractor and the Subcontractors conduct activities under or in connection 

with this Contract at its own risk and subject to all local laws; and

(g) the Commonwealth may, if required, disclose aspects of this Contract and the 

identities of the Contractor, Subcontractors or other Contractor Personnel to the 

International Security Assistance Force, or other countries in connection with its 

activities in Afghanistan and the Contractor must inform all Subcontractors of this 

possibility.

10.2 Contractor warranties

(a) The Contractor represents and warrants that at all times:

(i) the Aircraft and any equipment, plant, consumables and materials used in 

the provision of the Services will be fit for the purpose of providing the 

Services and will meet the requirements of this Contract; 

(ii) the Services will be fit for the purpose or purposes required in this 

Contract; 

(iii) it has the necessary expertise, experience, capacity and capability required 

to perform the Services in accordance with this Contract at the highest 

standard of industry practice.

(b) The Contractor must meet all costs of, and incidental to, the discharge of the 

warranties and obligations under clause 10.2(a).

(c) The Contractor acknowledges that the Commonwealth enters into this Contract in 

reliance on the Contractor’s warranties in this clause 10.2(a), and the Contractor’s 

skill and judgement in rendering the Services.

11. INTELLECTUAL PROPERTY

11.1 Ownership of Intellectual Property

(a) Nothing in this Contract affects the ownership of Background IP or Third Party IP.

(b) Ownership of all Foreground IP vests on its creation in the Commonwealth.

(c) For any Foreground IP that vests in the Commonwealth, the Commonwealth has 

the exclusive right to apply for registration of that Foreground IP in all countries of 

the world.

11.2 Intellectual Property Licence

(a) Without limitation to any licence granted to the Commonwealth by the Contractor 

or any Related Body Corporate to the Contractor in any other contract, the 

Contractor grants to the Commonwealth a royalty-free, irrevocable, world-wide, 

perpetual, non-exclusive licence in respect of all Background IP that is owned by 

the Contractor, including the right to sub-licence, for any purpose within the power 

of the Commonwealth with respect to the defence of the Commonwealth, including 

purposes that are necessary or incidental to that purpose.

(b) The Contractor must ensure that the Commonwealth is granted a licence from 

each Subcontractor on the same terms as clause 11.2(a).
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(c) The Contractor must ensure that the Commonwealth is granted a licence to 

exercise all Third Party IP on the best available commercial terms.

(d) The Commonwealth may, on request, grant the Contractor a licence to exercise 

Foreground IP owned by the Commonwealth on terms acceptable to the 

Commonwealth, including an appropriate licence fee.

11.3 Provision of Technical Data

(a) To enable the Commonwealth, or another person on behalf of the Commonwealth, 

to fully exercise its IP rights under this clause 11, the Contractor must deliver to 

the Commonwealth Representative within 20 days of request, any TD in relation to 

the Aircraft or equipment associated with the delivery of the Services deemed 

necessary by the Commonwealth to exercise its rights under this Contract at no 

additional cost to the Commonwealth.

(b) The Commonwealth may provide TD to a third party for the purposes mentioned in 

clause 11.2(a).

(c) The Contractor must ensure that all TD provided to the Commonwealth will enable 

a person reasonably skilled in performing the acts referred to in clause 11.2(a) to 

perform those acts efficiently and effectively.

11.4 Release to Third Parties

If the Commonwealth makes available to another person any Background IP owned by the 

Contractor or a Subcontractor, the Commonwealth must obtain from that person a deed 

of confidentiality in a form approved by the Contractor provided that the Contractor must 

not unreasonably withhold its approval.

11.5 Moral Rights

The Contractor must:

(a) obtain from each and any author of IP vesting in or licensed to the Commonwealth 

under this Contract a written consent which extends directly or indirectly to:

(i) the performance of acts permitted under any licence provided under 

clause 11; 

(ii) any dealings with Foreground IP owned by the Commonwealth as a 

consequence of this Contract including the Commonwealth’s licensees; and

(iii) any dealings by any person authorised by the Commonwealth to exercise 

the Commonwealth’s rights to Foreground IP owned by the Commonwealth 

as a consequence of this Contract,

with or without attribution of authorship (but excluding an act amounting to false 

attribution of authorship) to all or any part of the Services by the Commonwealth 

or any person claiming under or through the Commonwealth (whether occurring 

before or after the consent is given); and

(b) upon request, provide the executed original of any consent provided under this 

clause to the Commonwealth.
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12. COMMONWEALTH OBLIGATIONS

12.1 Provision of the Relevant Cargo

The Commonwealth must make the Relevant Cargo available to the Contractor:

(a) at the Loading Location on or before the Loading Date, in accordance with the 

Advance Departure Notice or Pre-Departure Notice (as applicable); and

(b) in a condition that is suitable for air transport, including packaged or consolidated 

into manageable loads.

12.2 Commonwealth not generally required to assist Contractor

The Contractor acknowledges that the Commonwealth is not responsible for assisting the 

Contractor to perform the Services or its other obligations under this Contract. Without 

limiting the foregoing, the Commonwealth is not obliged to:

(a) except as contemplated under clause 12.4, perform, or provide any assistance in 

connection with, loading and unloading of the Relevant Cargo, or with Ground 

Handling Services; 

(b) perform, or provide any assistance in connection with, any maintenance of the 

Aircraft;

(c) except as contemplated under clause 2.4(b), obtain, or assist the Contractor to 

obtain, any Approvals;

(d) provide, or assist the Contractor to obtain, any fuel at any Loading Location, any 

Unloading Location or any technical stops between a Loading Location and an 

Unloading Location, except as contemplated under clause 5.3;

(e) provide, or assist the Contractor to obtain:

(i) aeronautical or navigational information;

(ii) information on weather conditions or conditions at any landing location; 

(iii) except as contemplated in clause 12.3, information on the threats and 

hazards likely to be faced and the conditions generally prevailing in the 

sector(s) in which the Transport Services are to be performed; or

(iv) any other information in connection with the performance of the Transport 

Services;

(f) provide any transportation, accommodation, food and drinking water, medical 

support or training for any of the Contractor Personnel;

(g) provide a security detachment to accompany the move of the Relevant Cargo;

(h) provide any materials, tools, plant, equipment, facilities, vehicles, fuel, spares, 

consumables and all other items to operate or maintain the Aircraft or otherwise 

perform the Services, except as contemplated under clause 12.4; or

(i) obtain, or assist the Contractor to obtain, any necessary diplomatic, landing and 

overflight clearances for any Aircraft.
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12.3 Information on threats and hazards

(a) Subject to any security restrictions, the Commonwealth must:

(i) use its best endeavours to provide to the Contractor information on the 

threats and hazards that are: 

(A) known to the Commonwealth Representative referred to in 

clause 25.1(a)(i); and 

(B) relevant to, or likely to affect, the provision of particular Transport 

Services by the Contractor; and

(ii) take all reasonable steps to ensure that Contractor Personnel are advised 

of Operational security ("OPSEC") and force protection measures in place 

in Afghanistan that the Commonwealth considers (in its discretion) will or 

have the potential to affect the Transport Services, including by conducting 

briefings for Contractor Personnel on OPSEC and force protection measures 

as deemed appropriate by the Commonwealth Representative.  

(b) The Contractor must not, and must ensure that Contractor Personnel do not, 

disclose any information provided under this clause 12.3. 

(c) Upon being advised of the matters in clause 12.3(a)(ii), Contractor Personnel are

deemed to have agreed to be bound by all of those OPSEC and force protection 

measures of which they have been advised, including in relation to the 

confidentiality of the information provided, and the Contractor must ensure that all 

Contractor Personnel comply with such measures.  

12.4 Loading and unloading assistance

Where:

(a) a Transport Services involves delivery of Relevant Cargo to a Forward Operating 

Base/Patrol Base; and

(b) the Commonwealth has indicated in the Pre-Departure Notice under 

clause 6.3(a)(ii), that it agrees to provide assistance to load or unload the Relevant 

Cargo at a Forward Operating Base/Patrol Base (including, if applicable, the 

provision of materials, tools, plant, equipment, facilities, vehicles, fuel, spares, 

consumables or other items), 

the Commonwealth must provide such assistance at that Forward Operating Base/Patrol 

Base in accordance with the Pre-Departure Notice. 

12.5 Contractor obligations regarding Commonwealth property

(a) The Contractor must not, without the prior written approval of the Commonwealth:

(i) use Commonwealth property other than for the purposes of this Contract;

(ii) modify Commonwealth property; or

(iii) transfer possession or control of Commonwealth property to any other 

person; or

(iv) create or allow to be created any lien, charge, mortgage or encumbrance 

over any Commonwealth property.
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(b) On leaving Afghanistan, any Contractor or Subcontractor personnel in possession of 

Commonwealth property, including passes and protective clothing, must return 

this property to the Commonwealth before departing Afghanistan.

(c) The Contractor irrevocably waives and renounces and must cause each of the 

Subcontractors to irrevocably waive and renounce any carriers or possessory liens 

arising by operation of law or otherwise in favour of the Contractor or a 

Subcontractor over any Relevant Cargo or any other Commonwealth property.

(d) Notwithstanding any other provision of this Contract, the Contractor takes full 

responsibility and risk for the tie down/securing of all Relevant Cargo. The 

Commonwealth will have no liability to the Contractor and the Contractor will not 

be entitled to make any Claim against the Commonwealth, arising out of or in 

connection with any assistance provided by Commonwealth personnel in the tie 

down/securing of the Relevant Cargo.

12.6 Contractor access to Designated Locations 

(a) The Contractor must comply with, and ensure that the Contractor Personnel

comply with, any relevant Commonwealth safety and security requirements, 

regulations, standing orders, or codes of behaviour for the Designated Locations.

(b) The Commonwealth Representative must use its best endeavours to notify the 

Contractor of any special security or access terms that apply to a Designated 

Location (other than the Base Airport) that the Commonwealth Representative 

considers affects or could affect the provision of the Transport Services by the 

Contractor.

(c) The Contactor must comply with any special security or access terms notified to it 

by the Commonwealth Representative pursuant to clause 12.6(b). 

13. DELAY AND POSTPONEMENT

13.1 Contractor to prevent delay

The Contractor shall take all reasonable steps to prevent and minimise delay in the 

delivery of Relevant Cargo and to mitigate both parties’ Loss due to any such delay.

13.2 Obligations in the event of delay

(a) The Contractor shall, within 2 hours after becoming aware that delivery of Relevant 

Cargo will or may be delayed, by any cause, notify the Commonwealth 

Representative of the cause and nature of the delay.

(b) The Contractor shall, within 4 hours after becoming aware that delivery of Relevant 

Cargo will or may be delayed by any cause, notify the Commonwealth 

Representative in writing:

(i) of the steps it shall take to minimise the delay;

(ii) the anticipated duration of the delay; and

(iii) whether it shall be claiming postponement of a Delivery Time for the 

Relevant Cargo.
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13.3 Postponement claims

The Contractor shall be entitled to postponement of a Delivery Time for the delivery of 

Relevant Cargo under a Transport Service only to the extent that the delay is not caused 

or contributed to by the Contractor or any Contractor Personnel through its acts or 

omissions and the event ("Delay Event") giving rise to the claim:

(a) delays the Contractor in the delivery of Relevant Cargo under a Transport Service; 

(b) is beyond the reasonable control of the Contractor and the Contractor Personnel;

(c) could not have been reasonably contemplated and allowed for by the Contractor 

before entering the Contract; and

(d) is not provided for elsewhere in the Contract,

and provided that the Contractor:

(e) as soon as possible upon, but no later than 6 hours after, becoming aware of the 

Delay Event, submits to the Commonwealth Representative a revised Flight Plan in 

relation to the delayed Transport Service for the Commonwealth’s consideration; 

(f) demonstrates to the Commonwealth Representative’s reasonable satisfaction that 

the Transport Service cannot be performed in such a way so that the Relevant 

Cargo could be delivered by the relevant Delivery Time(s) as is reasonable with 

regard to the circumstances;

(g) makes all reasonable endeavours to minimise the delay and mitigate both parties’ 

Loss; and

(h) supports the claim with substantiating documentation to the reasonable satisfaction 

of the Commonwealth Representative. 

13.4 No postponement unless approved

(a) If the Contractor does not submit a revised Flight Plan within the time as required 

by clause 13.3(e) or if the Commonwealth Representative rejects the 

postponement claim, the Contractor will:

(i) not be entitled to postponement of the Delivery Time for the Transport 

Service; 

(ii) be fully responsible for any Loss arising from the delay; and

(iii) continue to comply with its obligations under the Contract.

(b) To avoid doubt, unless and until a claim for postponement is approved by the 

Commonwealth Representative under clause 13.3, the Contractor is fully 

responsible for any delay in the performance of the Transport Services.

13.5 No adjustment to Contract Price

The Contractor acknowledges and agrees that, despite any postponement of a Delivery 

Time in respect of a Transport Service, the Contractor will not be entitled to an adjustment 

of the Contract Price as a result of any Delay Event. 

FOI 098/20/21 
Document 68

Page 40



41 CONTRACT

AUSTRALIA\CJAT\223626478.01

13.6 Delay

The Commonwealth will have no liability to the Contractor and the Contractor will not be 

entitled to make any Claim against the Commonwealth, for a delay in the performance of 

a Transport Service as a result of an act or omission of the Commonwealth or any of its 

officers, employees, agents or contractors. 

14. PERFORMANCE MANAGEMENT

14.1 Notification of matters affecting performance

The Contractor must promptly notify and fully disclose to the Commonwealth, in writing, 

any material or significant event or occurrence actual or threatened during the 

performance of this Contract which may adversely affect the Contractor’s ability to 

perform any of its obligations under this Contract.

14.2 Assessment of Contractor's performance

The Contractor acknowledges and agrees that, without limiting any of the 

Commonwealth's other rights under this Contract, or otherwise under statute, at law or in 

equity:

(a) the Commonwealth may conduct internal assessments of the Contractor's 

performance under this Contract without any obligation to disclose the results of 

that assessment to the Contractor; and

(b) if, in the Commonwealth Representative's opinion, the Contractor's performance of 

this Contract is of an unsatisfactory nature, the Commonwealth Representative 

may issue a direction to the Contractor, requiring the Contractor to address the 

Commonwealth Representative's concerns within a specified period, and if at the 

end of that specified period the Commonwealth Representative's concerns remain, 

or additional areas of concern exist, then at any time thereafter the Commonwealth 

may terminate this Contract under clause 23.3(k). The Commonwealth will have 

no liability to the Contractor and the Contractor will not be entitled to make any 

Claim against the Commonwealth arising out of or in connection with such 

termination.

14.3 Performance review meeting

(a) Where the Commonwealth gives the Contractor notice under clause 14.2(b), the 

parties will meet to review and discuss the Contractor's performance under this 

Contract.

(b) The Commonwealth may require the Contractor to attend a performance review 

meeting by giving the Contractor at least 30 days notice of the proposed 

performance review meeting detailing the date, time and place for the performance 

review meeting.  The Commonwealth's notice must use its best endeavours to

specify any particular issues then known for discussion at the performance review 

meeting or specify particular issues to be addressed by the Contractor.

(c) Within 14 days of receipt of a notice under clause 14.3(b), the Contractor must

provide the Commonwealth with a report:

(i) detailing the Contractor's performance under this Contract;

(ii) addressing any particular issues identified in the Commonwealth's notice 

under clause 14.3(b);

(iii) identifying any areas for improved performance by the Contractor;
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(iv) identifying any areas for improved performance by the Commonwealth;

(v) identifying any changes to the manner in which the Services are provided 

to improve the overall service to the Commonwealth,

in respect of the period commencing on the later of the Services Start Date and the 

date of the last performance review meeting pursuant to this clause 14.3 and 

ending on the date of the Commonwealth's notice under clause 14.3(b) (the 

"Review Period").

(d) The parties must meet at the time and place specified in the Commonwealth's 

notice issued under clause 14.3(b) and agreed by the Contractor to discuss the

Contractor's performance under the Contract, the matters identified in 

clause 14.3(c), and the report prepared by the Contractor under clause 14.3(c).

(e) The Contractor must promptly address and rectify any areas for improvement 

identified by the Commonwealth at the performance review meeting or notified by 

the Commonwealth to the Contractor within 30 days after the performance review 

meeting.

15. RECORDS, REPORTS AND MEETINGS

15.1 Telephone service

(a) The Contractor must provide and maintain a 24 hour a day, 7 day a week 

telephone service in accordance with this clause 15.1.

(b) The Commonwealth must be able to contact relevant personnel (including the 

Contractor Representative and the Local Representative) at any time via the 

telephone service in respect of any matter relating to this Contract.

(c) The Contractor must provide the Commonwealth with the telephone number(s) for 

the Telephone Service at least 5 days prior to the Transition In Date. 

(d) The Contractor must immediately notify the Commonwealth of any changes to the 

telephone number(s) for the Telephone Service.

15.2 Records

(a) The Contractor must, and must ensure that each Subcontractor:

(i) keep records relating to this Contract and to the provision of the Services 

in accordance with best industry standards; and

(ii) keep such other records as the Commonwealth Representative reasonably 

requires, or may from time to time require, and as advised to the 

Contractor.

(b) The Contractor must make the records referred to in clause 15.2(a) available to 

the Commonwealth in accordance with clause 15.3.

15.3 Commonwealth access

(a) During the performance of this Contract, the Contractor must ensure that the 

Commonwealth, or any person authorised by the Commonwealth, is provided with

access to the premises, records and accounts of the Contractor and its 

Subcontractors relevant to or impacting on performance of work under this 

Contract.  The Commonwealth or any person authorised by the Commonwealth 

may copy any records or accounts for the purposes of this Contract.
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(b) Without limiting the generality of clause 15.3(a), the purposes for which the 

Commonwealth Representative may require access include:

(i) inspecting Commonwealth property, conducting or checking stocktakes of 

Commonwealth property, or removing Commonwealth property that is no 

longer required for the performance of this Contract;

(ii) performing Audit and Surveillance activities in relation to Quality;

(iii) determining whether and to what extent steps should be taken to register 

or otherwise protect any rights of the Commonwealth in respect of IP; and

(iv) verifying any invoices or costs claims submitted by the Contractor under 

this Contract.  For the purpose of this verification, the Contractor must

permit the Commonwealth to, or take all necessary steps to enable the 

Commonwealth to exercise its rights in this clause 15.3 including to access 

Related Bodies’ Corporate records (including subsidiary and parent 

company records) relating to transfer pricing, cross-subsidisation with 

Related Bodies Corporate and the allocation of overheads between the 

Contractor and the Related Bodies Corporate to the extent that such 

records relate to the change to this Contract.

(c) The Contractor must ensure that the terms of Approved Subcontracts provide the 

Commonwealth Representative with similar access to Approved Subcontractors’ 

premises, and to records and accounts in connection with the performance of work 

under the Subcontract, including the right to copy.

(d) The Commonwealth must comply with, and must require any delegate or person 

authorised by the Commonwealth Representative to comply with, any reasonable 

Contractor or Subcontractor safety and security requirements or codes of behaviour 

for the premises.

15.4 Meetings

The Contractor must attend such meetings as reasonably requested by the 

Commonwealth Representative in relation to this Contract. Unless the Commonwealth 

determines otherwise, such meetings will be held at Canberra, the UAE or another location 

agreed between the parties and on the dates and at times determined by the 

Commonwealth Representative and agreed by the Contractor.

15.5 Daily flight logs

The Contractor must, at the end of each Transport Service, provide to the Commonwealth 

Representative a copy of the flight log, which must set out the following for the Transport 

Service:

(a) the Loading Locations, Unloading Locations and route taken;

(b) the Relevant Cargo;

(c) the departure and arrival times;

(d) the number of Block Hours and actual flight time attributable to:

(i) the provision of the Transport Services; 

(ii) (if applicable) the provision of Third Party Tasking; 

(e) the loaded fuel, final fuel and fuel spent in respect of: 
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(i) the provision of Transport Services; and

(ii) (if applicable) the provision of Third Party Tasking; 

(f) the take-off weight;

(g) details of the pilot and crew; and

(h) the total distance travelled.

16. APPROVALS, POLICY AND LAW

16.1 Approvals

(a) The Contractor must obtain all necessary Approvals required in order for the 

Contractor to provide the Services before the Transition In Date.

(b) The Contractor must maintain all necessary Approvals at all times during the 

Term.

(c) The Contractor must keep the Commonwealth fully informed on the status of each 

application for an Approval and, if requested by the Commonwealth, provide a copy 

of any application for an Approval.  The Contractor must provide a copy of each 

Approval to the Commonwealth promptly after the Contractor obtains the Approval.

(d) If the Contractor fails to obtain any Approval (other than any Non Australian 

Government Approval) in accordance with clause 16.1(b), the Commonwealth may 

issue a Default Notice under clause 23.1 and, if the Contractor fails to comply with 

the Default Notice within the period specified therein, terminate this Contract

under clause 23.3(g).  The Contractor releases the Commonwealth from any 

liability it otherwise may have had to the Contractor, and the Contractor will not be 

entitled to make any Claim against the Commonwealth, arising out of or in 

connection with such termination.

(e) If the Contractor fails to obtain any Non-Australian Government Approval in 

accordance with clause 16.1(b) and except where the Contractor satisfies the 

Commonwealth that it has used its best endeavours to obtain the Non-Australian 

Government Approval, the Commonwealth may issue a Default Notice under 

clause 23.1 and, if the Contractor fails to comply with the Default Notice within the 

period specified therein, terminate this Contract under clause 23.3(g).  The 

Contractor releases the Commonwealth from any liability it otherwise may have 

had to the Contractor and the Contractor will not be entitled to make any Claim 

against the Commonwealth arising out of or in connection with such termination

16.2 Non-Australian Government Approvals

(a) Non-Australian Government Approvals will include Prior Permission Request 

("PPR"), Movement Request Form ("MRF") or such other approvals as specified in 

Aeronautical Information Publication ("AIP") – Afghanistan in order to gain the 

necessary access between civil and military airports. 

(b) As all civil operators in Afghanistan require an ISAF callsign, the Commonwealth 

will provide a valid ISAF call sign (ISF XXXX) for each Aircraft.

(c) Where required, the Commonwealth will submit the MRF and PPR provided by the 

Contractor to Combined Air Operations Centre (the "CAOC") at Al Udied, United 

Arab Emirates. 
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16.3 Terrorism and Dealing with Assets

(a) The Contractor's acknowledges the provisions of the Charter of United Nations Act 

1945 (Cth) and the Charter of United Nations (Dealing with Assets) Regulations 

2008.  This regulation requires anyone who holds assets or funds belonging to a 

person or organisation designated as a terrorist to freeze immediately those assets 

or funds.  It is an offence to make any assets available to a terrorist.  The list of 

terrorists and more information is available at 

http://www.dfat.gov.au/icat/unsc_financial_ sanctions.html.

(b) The Contractor must comply (and must ensure that each of the Contractor 

Personnel complies) with the Charter of United Nations Act 1945 (Cth). 

(c) The Contractor:

(i) represents and warrants that neither it, nor any of the Contractor 

Personnel, is; and

(ii) must ensure that it, and its Contractor Personnel, will not become,

at any time, named on the list of persons and entities designated as terrorists 

under the Charter of United Nations (Terrorism and Dealing with Assets) 

Regulations 2008. 

(d) Without limiting the other provisions of this clause 16.3, the Contractor 

acknowledges sections 102 and 103 of the Criminal Code (Cth). The Contractor 

must (and must ensure that the Contractor Personnel) comply with sections 102 

and 103 of the Criminal Code (Cth).

(e) Without limiting the Commonwealth's rights under this Contract or otherwise, if the 

Contractor or any Contractor Personnel is or becomes named on the list of persons 

and entities designated as terrorists under the Charter of United Nations (Terrorism 

and Dealing with Assets) Regulations 2008, the Commonwealth may immediately 

terminate this Contract under clause 23.3(k). The Commonwealth will have no 

liability to the Contractor and the Contractor will not be entitled to make any Claim 

against the Commonwealth arising out of or in connection with such termination.

16.4 Montreux Document obligations

Without prejudice to the Contractor's actual status and without limiting its other 

obligations under this Contract or under applicable law, the Contractor must comply with 

the Montreux Document, including the following obligations as set out in that document, 

during the Term:

(a) the Contractor must, and must ensure that the Contractor Personnel, comply with 

all relevant laws including those of Afghanistan, Australia, the Contractor’s country 

of incorporation and any other relevant country;

(b) the Contractor must ensure that the Contractor Personnel:

(i) behave in a mature and professional manner that reflects positively on the 

Commonwealth; 

(ii) dress appropriately in plain clothes;

(iii) cooperate with Afghanistan Police and other relevant authorities; 

(iv) abide by Afghanistan laws and regulations, including traffic regulations;
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(v) treat local civilians with dignity and respect;

(vi) do not deal in, possess or use Prohibited Substances, including 

performance enhancing drugs, prohibited by Australian and/or Afghanistan 

law;

(vii) do not discuss operational information with anyone other than the ADF; 

(viii) do not engage in any offensive combat operations, alone or in conjunction 

with any other company or agency or with Afghanistan security or military 

forces, or perform law enforcement functions for any other agency; 

(ix) do not use force and firearms except if necessary in self-defence or defence 

of third persons; and

(x) immediately report to, and cooperate with, competent authorities in the 

case of the use of force and/or firearms.

(c) promptly upon request from the Commonwealth, the Contractor must provide 

assurances that:

(i) the Contractor and the Contractor Personnel have no reliably attested 

record of involvement in serious crime (including organised crime, violent 

crime, sexual offences, violations of international humanitarian law, bribery 

and corruption) and, insofar as the Contractor or any Contractor Personnel 

had engaged in past unlawful conduct, appropriate remedial action has 

been taken, including by effectively cooperating with official authorities, 

taking disciplinary measures against those involved, and, where 

appropriate and consistent with findings of wrongdoing, providing 

individuals injured by their conduct with appropriate reparation; and

(ii) the Contractor has conducted comprehensive inquiries under applicable law 

regarding the extent to which any of the Contractor Personnel have a 

reliably attested record of not having been involved in serious crime or 

have not been dishonourably discharged from armed or security forces; 

(d) the Contractor must provide for non-criminal accountability mechanisms for 

improper or unlawful conduct of any Contractor Personnel, including:

(i) removal of individual wrongdoers from the performance of this Contract; 

and

(ii) referral of the matter to competent investigative authorities; and

(e) the Contractor must respect applicable laws on the use of force and firearms.

16.5 Compliance with Laws and Regulations

The Contractor must comply with, and must ensure that all Contractor Personnel comply 

with, all applicable:

(a) laws and regulatory requirements of Australia, Afghanistan or a third country;

(b) treaties and international agreements;

(c) Australian regulations, directives, instructions, policies, and procedures;
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(d) orders, directives, and instructions issued by the ADF Commander, including those 

relating to aircraft operations, force protection, security, health, safety, or relations 

and interaction with local nationals;

(e) orders, directives, and instructions issued by ISAF, including those relating to 

aircraft operations, force protection, security, health, safety, or relations and 

interaction with local nationals; and

(f) orders issued by a third country.

16.6 Staff and Labour

(a) The Contractor must comply with all the relevant workplace relations, work health 

and safety and workers' compensation laws applicable to the Contractor Personnel

in the jurisdiction in which they are based, including laws relating to their 

employment, health, safety, welfare, religious observance, immigration and 

emigration, and must allow them all their legal rights.

(b) The Contractor must fully comply, and ensure its Subcontractors fully comply, with 

any judgment against it from any Court or Tribunal (including overseas jurisdictions 

but excluding judgments under appeal or instances where the period for appeal or 

payment or settlement has not expired) relating to a breach of workplace relations 

law, work health and safety law or workers’ compensation law.

16.7 Unlawful Inducements

Without limiting any other provision of this Contract, the Contractor must comply (and 

must ensure that each of the Contractor Personnel complies) at all times with all laws and 

Commonwealth of Australia policies regarding the offering of unlawful inducements in 

connection with this Contract.  Without limiting the preceding sentence, the Contractor 

acknowledges section 70 of the Criminal Code (Cth). The Contractor must comply (and 

must ensure that each of the Contractor Personnel complies) with section 70 of the 

Criminal Code (Cth).

16.8 Policy requirements

The Contractor must comply with and require its officers, employees, agents and 

Subcontractors to comply with the following Commonwealth policies of general application 

relevant or applicable to this Contract:

(a) Conflict of Interest policy as detailed in the DPPM, Section 3, Chapter 3.13;

(b) Contract Publication policy as detailed in the DPPM;

(c) Defence and Industry policy as detailed in the Defence Industry Policy Statement;

(d) Defence Stocktaking policy as detailed in DI(G) LOG 4-3-014; 

(e) Defence Equity and Diversity policy as detailed in the Defence Plain English Guide 

to Managing and Reporting Unacceptable Behaviour; DPI 1/2001 Equity and 

Diversity in the Department of Defence; and DI(G)PERS 35-3 Managing and 

Reporting of Unacceptable Behaviour;

(f) Environment policy as detailed in Defence Environmental Policy;

(g) Equal Opportunity for Women in the Workplace policy as detailed in the DPPM, 

Section 3, Chapter 3.10;
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(h) Fraud Control policy as detailed in DI(G) FIN 12-1 The Control of Fraud in Defence 

and the Recovery of Public Moneys;

(i) Hazardous Substance policy as detailed in DPPM, Section 3, Chapter 3.10;

(j) Information Management policy as detailed in DIMPI 4/2001 Telephones and 

Related Goods and Services and DIMPI 5/2001 Defence Information Environment 

Provision of Defence Email and Internet Services;

(k) Information Privacy Principles of the Privacy Act;

(l) Maximising Employment Opportunities for Aboriginal and Torres Strait Islanders 

policy as detailed in DPPM, Section 3, Chapter 3.10; and

(m) Ozone Depleting Substances policy as detailed in DPPM, Section 3, Chapter 3.16.

16.9 Conflicts of interest

(a) The Contractor:

(i) undertakes that, to the best of its knowledge, as at the start of the Term, 

no conflict of interest exists which is likely to affect the performance of its 

obligations under this Contract by itself or by any of the Contractor 

Personnel; and

(ii) must notify the Commonwealth in writing immediately if such a conflict or 

risk of such a conflict of interest arises.

(b) Within seven days after giving notice under clause 16.9(a)(ii), the Contractor must

notify the Commonwealth of the steps the Contractor will take to resolve the issue.  

If the Commonwealth considers those steps are inadequate, it may direct the 

Contractor to resolve the issue in a manner proposed by the Commonwealth.  If 

the Contractor is unable or unwilling to resolve the issue in the required manner, 

the Commonwealth may terminate this Contract in accordance with clause 23.3(k).

The Contractor releases the Commonwealth from any liability it otherwise may 

have had to the Contractor and the Contractor will not be entitled to make any 

Claim against the Commonwealth arising out of or in connection with such 

termination.

16.10 Work Health and Safety

(a) The Contractor shall:

(i) comply with, and shall ensure that all Subcontractors comply with, the 

applicable WHS Legislation when providing the Services including the 

obligation under the WHS Legislation to consult, co-operate and co-

ordinate activities with the Commonwealth and any other person who, 

concurrently with the Contractor, bears a work health and safety duty in 

relation to the same matter; and

(ii) in carrying out work under the Contract ensure, so far as is reasonably 

practicable, the health and safety of:

(A) Commonwealth personnel;

(B) Contractor personnel and Subcontractor personnel; and

(C) other persons,
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in connection with the Services.

(b) Without limiting the application of the WHS Legislation, the Contractor 

acknowledges that to the extent that Commonwealth personnel are located on the 

Contractor's or Subcontractor's premises in connection with the Contract, such 

personnel shall be taken to be workers for the purposes of the WHS Legislation.

(c) The Contractor represents and warrants that:

(i) it has given careful, prudent and comprehensive consideration to the work 

health and safety implications of the work to be performed by it under the 

Contract; and

(ii) the proposed method of performance of that work complies with, and 

includes a system for identifying and managing work health and safety 

risks which complies with, all applicable legislation relating to work health 

and safety including the WHS Legislation.

(d) The Contractor shall:

(i) provide the Transport Services in such a way that the Commonwealth and 

Commonwealth personnel are able to undertake any roles or obligations in 

connection with the Services (such as in relation to testing or auditing); 

and

(ii) ensure that the Commonwealth and Commonwealth personnel are able to 

make full use of the Services for the purposes for which they are intended, 

and to maintain, support and develop them,

without the Commonwealth or Commonwealth personnel contravening any 

legislation relating to work health and safety including the WHS Legislation, any 

applicable standards relating to work health and safety or any Commonwealth or 

Defence policy relating to work health and safety.

(e) Without limiting the Contractor's obligations under the Contract or at law, the 

Contractor shall:

(i) provide, and shall ensure that a Subcontractor provides, to the 

Commonwealth Representative within 10 Working Days of a request by the 

Commonwealth Representative any information or copies of documentation 

requested by the Commonwealth Representative and held by the 

Contractor or Subcontractor (as the case may be) to enable the 

Commonwealth to comply with its obligations under the WHS Legislation in 

relation to the Contract; 

(ii) provide copies of:

(A) all notices and communications issued by a regulator, agent of the 

regulator or a health and safety representative to the Contractor or 

a Subcontractor relating to work health and safety matters; and

(B) all notices, communications and undertakings given by the 

Contractor or a Subcontractor to the regulator, agent of the 

regulator or a health and safety representative,

in connection with or related to the Services to the Commonwealth 

Representative within 10 Working Days of receipt or submission of the 

notice, communication or undertaking by the Contractor or Subcontractor 

(as the case may be); and
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(iii) provide, and shall ensure that a Subcontractor provides, to the 

Commonwealth Representative within 10 Working Days of a request by the 

Commonwealth Representative written assurances specifying that to the 

best of the Contractor's or the Subcontractor's (as the case may be) 

knowledge that it and its officers, employees, agents and subcontractors 

are compliant with:

(A) the WHS Legislation; and

(B) any relevant or applicable standards or codes of practice relating to 

work health and safety, 

and that the Contractor or Subcontractor (as the case may be) has made 

reasonable enquiries before providing the written assurances.

(f) The Contractor shall ensure that if the WHS Legislation requires that:

(i) a person (including a Subcontractor) be authorised or licensed (in 

accordance with the WHS Legislation) to carry out any works at the 

workplace, that person is so authorised or licensed and complies with any 

conditions of such authorisation or licence; and/or; 

(ii) a workplace, plant or substance (or design), or work (or class of work) be 

authorised or licensed, that workplace, plant or substance (or design), or 

work (or class of work) is so authorised or licensed.

(g) If the Contractor becomes aware of any intention on the part of a regulatory 

authority to cancel, revoke, suspend or amend an authorisation relating to work 

health and safety, it shall immediately notify the Commonwealth giving full 

particulars (so far as they are known to it).

(h) Without limiting clause 15.3, the Contractor shall give the Commonwealth 

Representative and any person authorised by the Commonwealth Representative 

access to:

(i) premises to conduct site inspections for the purpose of monitoring the 

Contractor’s compliance with any applicable laws, Authorisation or 

Approved plans in connection with work health and safety; and

(ii) all internal and third party audit results in relation to work health and 

safety.

(i) The Commonwealth Representative may direct the Contractor to take specified 

measures that the Commonwealth Representative considers reasonably necessary 

to comply with the WHS Legislation and/or deal with an event or circumstance that 

has, or is likely to have, an adverse effect on the health or safety of persons in 

connection with the provision of the Services. The Contractor shall comply with the 

direction. 

(j) The Contractor shall not use ACM in providing the Transport Services and shall not 

take any ACM onto Commonwealth Premises in connection with providing the 

Transport Services.

(k) The Contractor shall ensure that any Subcontracts contain equivalent provisions to 

those set out in this clause 16.10.
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16.11 Environmental obligations

The Contractor must perform its obligations under this Contract in such a way that:

(a) the Commonwealth is not placed in breach of; and

(b) the Commonwealth is able to support and to make full use of the Services for the 

purposes for which they are intended without being in breach of,

any applicable environmental legislation including the Environment Protection and 

Biodiversity Conservation Act 1999 (Cth).

16.12 Privacy

(a) The Contractor must:

(i) use or disclose Personal Information obtained during the course of 

providing Services under this Contract, only for the purposes of this 

Contract;

(ii) not do any act, or engage in any practice that would breach an Information 

Privacy Principle contained in section 14 of the Privacy Act, which if done or 

engaged in by an agency, would be a breach of that Information Privacy 

Principle;

(iii) not use or disclose Personal Information, or engage in an act or practice 

that would breach section 16F of the Privacy Act, or an National Privacy 

Principle, particularly National Privacy Principles 7 through to 10 or an 

Approved Privacy Code, unless:

(A) in the case of section 16F of the Privacy Act, the use or disclosure is 

necessary, directly or indirectly, to discharge an obligation under 

this Contract; or

(B) in the case of an National Privacy Principle or an Approved Privacy 

Code, if the activity or practice is engaged in for the purpose of 

discharging, directly or indirectly, an obligation under this Contract, 

and the activity or practice is inconsistent with the National Privacy 

Principle or Approved Privacy Code;

(iv) notify individuals whose Personal Information is held by the Contractor or 

Subcontractor, as the case may be, of the complaints mechanism outlined 

in the Privacy Act that may apply to the Contractor;

(v) disclose in writing to any person who asks, the content of the provisions of 

this Contract (if any) that are inconsistent with an National Privacy Principle 

or an Approved Privacy Code binding a party to this Contract;

(vi) carry out and discharge the obligations contained in the Information 

Privacy Principles as if it were an agency under the Privacy Act; and

(vii) ensure that any Contractor Personnel who is required to deal with Personal 

Information for the purposes of this Contract, is made aware of the 

obligations of the Contractor as set out in this clause 16.12.
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(b) The Contractor must promptly notify the Commonwealth Representative where:

(i) it becomes aware of a breach or possible breach of any of the obligations 

contained in, or referred to in, this clause 16.12, whether by the Contractor 

or any Contractor Personnel;

(ii) it becomes aware that a disclosure of Personal Information may be 

required by law; or

(iii) it is approached by the Office of the Australian Information Commissioner, 

or by any individual to whom any Personal Information relates.

(c) The Contractor must ensure that any Subcontract entered into for the purposes of 

fulfilling its obligations under this Contract, contains provisions to ensure that the 

Subcontractor has the same awareness and obligations as the Contractor has under 

this clause 16.12, including the requirement in relation to Subcontracts.

16.13 Disclosure of information to ISAF etc

The Commonwealth may, at its discretion and without notice to the Contractor, disclose 

any information about the Contract, any Subcontract or any Contractor Personnel 

(including where that information is Commercial-in-Confidence Information) with any 

agency of the Commonwealth, the Government of the Islamic Republic of Afghanistan and 

its agencies, and ISAF.

17. COMMERCIAL-IN-CONFIDENCE INFORMATION

(a) If in connection with this Contract, Commercial-in-Confidence Information is 

provided by a party ("protected party") to the other party ("recipient party"), 

the recipient party must protect the confidential nature of the information and not 

disclose the information except:

(i) if disclosure of the information is required by law or statutory or portfolio 

duties; 

(ii) to the extent that the Commonwealth would otherwise be prevented from 

exercising its IP rights under this Contract; or

(iii) to the extent disclosure of the information by the Commonwealth to any 

members of the International Security Assistance Force, or other countries 

in connection with the Commonwealth’s activities in Afghanistan.

(b) If it is necessary for a recipient party to disclose Commercial-in-Confidence 

Information provided by a protected party, other than to a legal adviser or for a 

purpose within an exception listed in clause 17(a), the recipient party must obtain 

the written consent of the protected party.

(c) The Commonwealth may require the Contractor to ensure that any Contractor 

Personnel execute a deed of undertaking in a form acceptable to the 

Commonwealth prior to the disclosure of any Commercial-in-Confidence 

Information of the Commonwealth to such Contractor Personnel.  The Contractor 

must provide properly executed deeds of confidentiality as required by the 

Commonwealth Representative.

(d) The Contractor must not, in marking information supplied to the Commonwealth, 

misuse the term ‘Commercial-in-Confidence’ or the Contractor’s equivalent.  The 

marking of information as ‘Commercial-in-Confidence’ will not affect the legal 

nature and character of the information.
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(e) The parties agree that those parts of this Contract listed at Item 6 of Schedule 2

are Commercial-in-Confidence Information of the relevant party as at the start of 

the Term.

(f) The Contractor agrees to deliver to the Commonwealth, as required by the 

Commonwealth, all documents in its possession, power or control which contain or 

relate to any information that is Commercial-in-Confidence Information of the 

Commonwealth on the earlier of:

(i) demand by the Commonwealth; and

(ii) the time the documents and other material are no longer required for the 

purposes of this Contract,

except where the Contractor is required to retain such Commercial-in-Confidence 

Information under law or in accordance with prudent corporate governance 

procedures. 

(g) If the Commonwealth makes a demand under clause 17(f), and the Contractor has 

placed or is aware that documents containing the Commercial-in-Confidence 

Information are beyond its possession or control, then the Contractor must provide 

full particulars of the whereabouts of the documents containing the Commercial-in-

Confidence Information, and the identity of the person in whose custody or control 

they lie.

(h) The Contractor, when directed by the Commonwealth in writing, agrees to destroy 

any document in its possession, power or control, which contain or relate to any 

Commercial-in-Confidence Information except where the Contractor is required to 

retain such Commercial-in-Confidence Information under law or in accordance with 

prudent corporate governance procedures. 

(i) Return or destruction of the documents referred to in this clause 17 does not 

release the Contractor from its obligations under this Contract.

18. DEFENCE SECURITY

18.1 Security obligations

The Contractor must, and must ensure that the Contractor Personnel will:

(a) undertake any security checks, clearances or accreditations as required by the 

Commonwealth;

(b) notify the Commonwealth of any changes to circumstances which may affect its

capacity to provide Services in accordance with the Commonwealth’s security 

requirements; and

(c) provide a written undertaking in respect of security or access to any 

Commonwealth place, area or facility in the form required by the Commonwealth.

18.2 Security of information

(a) The Contractor must ensure that all information in its possession relating to the

performance of this Contract is safeguarded and protected according to any level of 

security classification.

(b) No security classified information furnished or generated under this Contract may 

be released to a third party, including a representative of another country, without 

prior written approval of the originator through the Commonwealth Representative.
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(c) The Contractor must promptly report to the Commonwealth Representative any 

instance in which it is known or suspected that security classified information 

furnished or generated under this Contract has been lost or disclosed to 

unauthorised parties, including a representative of another country.

(d) All security classified information transmitted between the parties or a party and a 

Subcontractor, in Australia, whether generated in Australia or overseas, will be 

subject to the terms of Part 2:33 of the Defence Security Manual, as amended from 

time to time.

(e) If there has been a breach by the Contractor, a Subcontractor, or any of their 

officers, employees or agents, of this clause 18, the Commonwealth Representative 

may terminate the Contract under clause 23.3(k).

(f) The Contractor must ensure the requirements of clause 18 are included in all 

Subcontracts where the Subcontractor requires access to security classified 

information in order to perform the obligations of the Subcontract.

(g) Unless otherwise agreed in writing by the Commonwealth, the Contractor shall bear 

the cost of complying with the Commonwealth’s security requirements under the 

Contract.

19. PRICE AND PAYMENT

19.1 Contract Price

Subject to clause 19.8, the Contract Price for each month during the Term commencing 

on the Services Start Date is, subject to clause 4.3(c) in relation to a replacement aircraft,

the sum of: 

(a) the Monthly Standby Rate, which includes the provision of Transport Services up to 

the Minimum Capability in that month; and

(b) if the Block Hours actually and reasonably flown by the Aircraft in providing 

Transport Services during that month exceeds the Minimum Capability, the number 

of Block Hours in excess of the Minimum Capability multiplied by the Hourly Flying 

Rate up to the Maximum Capacity per month. 

19.2 Payment

The Commonwealth must pay to the Contractor:

(a) the Transition In Milestone Payment within 30 days of the later of the Contractor 

providing an invoice to the Commonwealth that complies with the requirements of 

clause 19.4; and

(b) the Contract Price for each month within 30 days of the later of: 

(i) the end of the relevant month; or

(ii) the Contractor providing an invoice to the Commonwealth that complies 

with the requirements of clause 19.4,

provided the Contractor has provided the Services to the satisfaction of the 

Commonwealth during the month to which the invoice relates. 
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19.3 Price basis

(a) The Contract Price includes all costs and amounts payable by the Commonwealth in 

respect of the Services including:

(i) landing fees and enroute charges;

(ii) landing, airport and departure taxes;

(iii) the Ground Handling Services;

(iv) obtaining weather information;

(v) NOTAMs;

(vi) load control;

(vii) obtaining all necessary Approvals; and

(viii) all charges referrable to the provision of the Services, whether incidental or 

ancillary.

(b) The Contractor warrants that the Contract Price:

(i) make adequate provisioning for all of the Contractor's costs associated with 

the Aircraft, labour, on and off site overheads (including insurance), goods, 

materials, tools, plant, equipment, facilities, vehicles, consumables, 

providing the Transport Services, costs associated with the crew, 

maintenance and insurance and all other items which are required to 

enable the Contractor to comply with its obligations under this Contract or 

which are reasonably inferred from this Contract, notwithstanding that they 

are not expressly mentioned; and

(ii) comprises the total consideration payable by the Commonwealth to the 

Contractor for the provision of the Services, and the Contractor will not 

otherwise make any claim in respect of payment for the provision of the 

Services.

19.4 Invoice requirements

The Contractor must ensure that it submits a single invoice, relating to the activities 

undertaken in the month to which the invoice relates, which:

(a) in relation to the first invoice only: 

(i) is submitted at the end of the first month of Transport Services following 

the Services Start Date; and 

(ii) sets out the amount of the Transition In Milestone Payment to be paid; 

(b) clearly shows the details for the Contract Price:

(c) specifies the Commonwealth’s reference number for this Contract;

(d) includes such supporting documents as this Contract or the Commonwealth 

Representative requires;
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(e) contains sufficient information to enable the Commonwealth, acting reasonably, to 

identify the Services and circumstances that gave rise to the claim for payment 

contained within the invoice, including details of: 

(i) the dates on which Transport Services were provided; and

(ii) a summary of the Block Hours provided on each date and, in the case of 

Transport Services for which a replacement aircraft was used, a summary 

of the Block Hours that would have been provided had the Primary Aircraft 

been used to provide the Transport Services; and

(f) contains a statement by the Contractor that the information in the invoice is 

complete and accurate;

(g) is a valid tax invoice for the purposes of the GST Act; and

(h) sets out the amount payable by the Commonwealth in respect of GST for supplies 

made under this Contract that are taxable supplies.

19.5 Fuel reconciliation

(a) The Contractor must prepare and submit with each invoice referred to in 

clause 19.4 a report ("Fuel Report") relating to the preceding month that 

contains:

(i) a summary of the fuel purchased under clause 5.3 during that month; 

(ii) the dates on which Transport Services were provided during that month; 

(iii) the amount of fuel used in undertaking the Transport Services on each date 

and, in the case of Transport Services for which a replacement aircraft was 

used, the amount of fuel that would have been used in undertaking the 

Transport Services had the Primary Aircraft been used; 

(iv) the amount of fuel used in connection with any Third Party Tasking, being 

the amount of fuel purchased, subtracting the amount of fuel described in 

clause 19.5(a)(iii);

(v) the cost of fuel used in connection with Third Party Tasking, based on the 

amount determined under clause 19.5(a)(iv); and  

(vi) copies of receipts or “chits” for every fuel purchase made under clause 5.3

during that month. 

19.6 Taxes and duties

(a) Subject to clause 19.6(h), all taxes, duties (including stamp duty) and government 

charges imposed or levied in Australia or overseas in connection with this Contract

will be met by the Contractor and will be included within the Contract Price.

(b) Subject to clause 19.6(d), the Commonwealth must, in addition to the Contract 

Price, pay the amount of GST imposed on any taxable supply made by the 

Contractor to the Commonwealth under this Contract.

(c) For the purposes of clause 19.6(b), the additional amount is the amount of GST 

payable on that part of the Contract Price to which the taxable supply relates as if 

that part of the Contract Price is the value of the taxable supply for the purpose of 

the GST Act.
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(d) The Contractor must submit each claim for payment under clause 19 in the form of 

a valid tax invoice.  The tax invoice must include the amount and method of 

calculation of any GST payable by the Contractor in relation to that claim for 

payment as a separate item.

(e) If the Contractor incorrectly states the amount of GST payable, or paid, by the 

Commonwealth on an otherwise valid tax invoice, the Contractor must issue to the 

Commonwealth a valid adjustment note in accordance with the GST Act.

(f) If the Commonwealth makes, or is assessed by the ATO as having made, a taxable 

supply to the Contractor under or in connection with this Contract, the 

Commonwealth will be entitled to recover from the Contractor upon presentation of 

a valid tax invoice, the amount of GST paid or payable by the Commonwealth to 

the ATO.

(g) Any amount of GST to be paid by the Contractor under clause 19.6(f) will be a debt 

recoverable by the Commonwealth in accordance with clause 25.9.

(h) The Commonwealth will be responsible for paying any customs duty associated 

with the movement of the Relevant Cargo.

19.7 Denomination of payments

All payments under this Contract will be payable by the Commonwealth in the Relevant 

Currency.

19.8 Service Credit

(a) If, during any month, the Contractor does not deliver and unload any Relevant 

Cargo at the Unloading Location by the relevant Delivery Time, for any reason, the 

Contract Price for that month will be reduced by the amount (if any) (Service 

Credit) determined by the following formula:











B
APriceContractCreditService

where:

A = the number of days between the first Delivery Time stated in the 

Advance Departure Notice (as varied by the Pre-Departure 

Notice) for the relevant Transport Service, and the day on which 

all Relevant Cargo for that Transport Service is delivered and 

unloaded at each Unloading Location (Delay Days).

B = number of calendar days in the month.

(b) Clause 19.8(a) does not apply to the extent that a failure to deliver and unload 

Relevant Cargo at the Unloading Location by the Delivery Time arises is a result of:

(i) programmed maintenance not exceeding five days in a given month; or

(ii) an event or circumstances for which the Contractor is entitled to 

postponement of the Delivery Time in relation to the Relevant Cargo. 
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(c) The Contractor acknowledges that the Service Credit: 

(i) represents a reduction in the Contract Price to reflect the provision by the 

Contractor of a lower level of service than is required under this Contract; 

and

(ii) is a reasonable pre-estimate of the loss likely to be suffered by the 

Commonwealth as a result of no Aircraft being available for use in 

performing the Transport Services and as a result of a delay in the 

performance of a Transport Service.

(d) The Contractor must:

(i) measure the Delay Days;

(ii) provide to the Commonwealth, together with the invoice under clause 19.4, 

a report detailing the Delay Days;

(iii) use appropriate measurement and monitoring tools and procedures to 

measure the Delay Days accurately; and

(iv) provide, on request, to the Commonwealth:

(A) information and access to those measurement and monitoring tools 

and procedures to verify that they accurately measure the 

Contractor’s performance; and 

(B) ad hoc reports on Delay Days.

20. LIABILITY

20.1 Commonwealth entitled to claim damages

Subject to clause 20.7 and the other provisions of this Contract, the Contractor 

acknowledges that in the event that the Contractor fails to provide the Services in 

accordance with the terms of this Contract the Commonwealth may suffer loss for which it 

will be entitled to claim damages from the Contractor.

20.2 Contractor risk

Subject to clause 20.7, the Contractor bears the risk of loss or destruction of, or damage 

to the Relevant Cargo from the time that the Relevant Cargo is delivered by the 

Commonwealth to the Contractor at the relevant Loading Location until the time that the 

Relevant Cargo is delivered to the Commonwealth and unloaded at the relevant Unloading 

Location, except to the extent that such loss, destruction or damage is not caused or 

contributed to by the Contractor or any Contractor Personnel through its acts or 

omissions.

20.3 Injury etc to Contractor’s employees

The Contractor must indemnify the Commonwealth against liability of the Commonwealth 

for death of, or personal injury to, any person employed by the Contractor on work under 

this Contract, except to the extent that such death or injury results from any unlawful or 

negligent act or omission on the part of the Commonwealth, or any person through whom 

the Commonwealth is acting (but not including the Contractor, its officers, employees, 

agents or Subcontractors).
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20.4 Property damage and public risk

Subject to clause 20.7, the Contractor must indemnify the Commonwealth, its officers, 

employees and agents against any Loss sustained or incurred:

(a) by any person in respect of personal injury or death, except to the extent that the 

Contractor’s indemnity under clause 20.3 applies;

(b) by any person in respect of loss of, damage to or destruction of any property 

(including property of the Commonwealth other than any Relevant Cargo); and

(c) that comprises costs and expenses of defending or settling any claim referred to in 

clauses 20.4(a) and 20.4(b),

arising out of or as a consequence of a default or unlawful or negligent act or omission on 

the part of the Contractor, its officers, employees, agents or Subcontractors except to the 

extent that such death, injury, or property loss or damage results from any unlawful or 

negligent act or omission on the part of the Commonwealth or any person through whom 

the Commonwealth is acting (but not including the Contractor, its officers, employees, 

agents or Subcontractors).

20.5 Damage to Relevant Cargo

(a) Subject to clauses 5.11, 20.5(b) and 20.7, the Contractor must indemnify the 

Commonwealth, its officers, employees and agents against any Loss sustained or 

incurred in respect of loss of, or damage to or destruction of any Relevant Cargo

from the time that the Relevant Cargo is delivered to the Contractor at the relevant 

Loading Location until the time that the Relevant Cargo is collected by the 

Commonwealth at the relevant Unloading Location.

(b) Clause 20.5(a) does not apply to the extent that the loss, damage or destruction of 

the Relevant Cargo was: 

(i) not caused or contributed to by the Contractor or any Contractor Personnel 

through its acts or omissions;

(ii) caused by fair wear and tear as a result of the transportation of the 

Relevant Cargo; or

(iii) caused by the Relevant Cargo being jettisoned in an emergency situation, 

where that situation was not caused or contributed to by the Contractor or 

any Contractor Personnel.   

(c) For the purpose of clause 20.5(b)(i), loss, damage or destruction of the Relevant 

Cargo that was caused or contributed to by the nature or presence of any cargo 

relating to any Third Party Taking is deemed to be loss, damage or destruction that 

was caused or contributed to by the Contractor.  

20.6 Confidentiality and Security indemnity

The Contractor must indemnify the Commonwealth, its officers, employees and agents 

against any Loss sustained or incurred in respect of any failure by the Contractor or the 

Contractor Personnel to comply with clause 17 and clause 18 of this Contract.

FOI 098/20/21 
Document 68

Page 59



60 CONTRACT

AUSTRALIA\CJAT\223626478.01

20.7 Limitation of Liability

(a) Subject to clauses 20.7(c) and 20.7(e), the liability of the Contractor to the 

Commonwealth arising out of the Contractor’s performance of this Contract will be 

limited as follows:

(i) for loss of, or damage to or destruction of, Defence Property, in aggregate 

to A$5,000,000; and

(ii) for a breach of contract or negligent act or omission not mentioned in 

clause 20.7(a)(i) in aggregate to A$20,000,000.

(b) Subject to clauses 20.7(c) and 20.7(e), the Contractor is not liable for loss of, or 

damage to or destruction of, Defence Property to the extent that the loss, damage 

or destruction was caused or contributed to by: 

(i) war, hostilities, invasion, act of foreign enemies;

(ii) rebellion, terrorism, revolution, insurrection, military or usurped power, or 

civil war;

(iii) riot, disorder, strike or lockout by persons other than the Contractor's 

Personnel and other employees of the Contractor and Subcontractors;

(iv) ionising radiation or contamination by radio-activity, except as may be 

attributable to the Contractor's use of such radiation or radio-activity; and

(v) natural catastrophes such as earthquake, hurricane, typhoon or volcanic 

activity,

except to the extent that the loss, damage or destruction: 

(vi) could reasonably have been prevented, avoided or overcome by the 

Contractor; and

(vii) was caused or contributed to by the Contractor or any Contractor Personnel

through its acts or omissions.

(c) The limitations in clauses 20.7(a) and 20.7(b) do not apply to liability of the 

Contractor, including under an indemnity whether or not expressly referred to in 

this clause, for:

(i) personal injury and death;

(ii) loss of, or damage to, third party property or Commonwealth property 

(other than Defence Property);

(iii) breach of IP rights, confidentiality, privacy or security obligations;

(iv) fraud or dishonesty;

(v) unlawful or illegal acts; or

(vi) the IP indemnity provided by the Contractor under clause 20.8.

(d) The limitations in clause 20.7(a) do not apply to liability of the Contractor, 

including under an indemnity whether or not expressly referred to in this clause, to 

the extent that the limitations are for amounts less than that provided in the Civil 

Aviation (Carriers Liability) Act 1959 (Cth).
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(e) To avoid doubt, if more than one limitation mentioned in clause 20.7(a) is capable 

of applying to a particular liability, and the cap under one limitation is reached, the 

Commonwealth may recover from the Contractor for the remainder of that liability 

under the other limitation up to the cap applicable to the other limitation.

20.8 Intellectual Property 

The Contractor must indemnify the Commonwealth and its officers, employees, agents, 

licensees and sub-licensees against any Loss sustained or incurred by the Commonwealth 

which arises out of any Claim brought by any third party in respect of any:

(a) infringement or alleged infringement of that third party’s IP including Moral Rights 

if the infringement or alleged infringement arises out of any activity permitted 

under any licence or assignment referred to in clause 11 or otherwise under this 

Contract; or

(b) breach or alleged breach of any duty of confidentiality owed to that third party, 

when the breach is caused by any act or omission on the part of the Contractor or 

any of its officers, employees, agents or Subcontractors (whether or not such act 

or omission constitutes a breach of the this Contract).

21. INSURANCE

21.1 Contractor insurance

The Contractor must, by the Transition In Date, effect and maintain or cause to be 

effected and maintained the following insurances at the times in the manner and form and 

specified in this clause 21.1 (except to the extent that the relevant risk is insured against 

under another insurance effected in compliance with this clause 21.1), and any other 

insurances as may be required by applicable law.

(a) (Employer's liability and worker's compensation insurance): employer's 

liability and worker's compensation insurance which insures any injury, damage, 

expense, loss or liability suffered or incurred by any person engaged by the 

Contractor or its contractors (or their dependants) in performing the Transport 

Services giving rise to a claim under statute or at common law in each jurisdiction 

where the Services will be carried out, the Contractor's employees normally reside 

or where their contract of employment was made;

(b) (Hull all risk insurance): hull all risk insurance in respect of each Aircraft for 

US$7,000,000;

(c) (Aviation liability insurance): aviation liability insurance which covers the 

liability of the Contractor (including to the Commonwealth) in respect of third party 

legal liability for:

(i) injury or death to persons or loss of or damage to tangible property with a 

limit of liability of not less than $20 million for each occurrence and in the 

aggregate;

(ii) loss of, damage to, or loss of use of, the cargo to be transported in 

connection with this Contract, for a sum insured of not less than US$20 per 

kilogram of cargo.
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21.2 Insurance policy requirements

The Contractor must ensure, and where relevant procure that its Subcontractors ensure, 

that:

(a) each insurance referred to in clause 21.1 (with the exception of the statutory 

insurances):

(i) must apply in relation to Afghanistan and the Contractor's performance of 

this Contract in Afghanistan;

(ii) are effected with reputable insurers with a financial security rating of "A+" 

or better by Standard & Poors or the equivalent rating with another 

recognised rating agency, or any other reputable insurer;

(iii) are on terms (including deductible levels) approved in writing by the 

Commonwealth, which approval must not be unreasonably withheld;

(iv) are effected on terms which require twenty (20) Working Days' notice of 

cancellation to be given by the insurer to insured; 

(v) where there is more than one person comprising the insured, provide that 

a notice of claim by one insured will be accepted by the insurer as notice by 

all insureds;

(vi) provide that the insurer waives all rights, remedies or relief to which it 

might become entitled by way of subrogation against named insureds;

(b) each insurance referred to in this clause 21.1 (with the exception of the statutory 

insurances and the insurance referred to in clause 21.1(b)) must insure the 

“Commonwealth of Australia represented by the Department of Defence” for 

principal's liability;

(c) each insurance referred to in clause 21.1 (with the exception of the statutory 

insurances and the insurance referred to in clause 21.1(a) and 21.1(b)) must:

(i) operate (with the exception of limits of indemnity) as if there was a 

separate policy of insurance covering each person comprising the insured, 

including to provide coverage for claims by one insured against another;

(ii) provide that the insurer agrees not to impute the acts, omissions, states of 

mind, knowledge or any non-disclosure of one insured to any other insured 

for the purpose of determining any insured's right to cover;

(d) once approved by the Commonwealth, the terms of the insurances are not changed 

in a manner materially adverse to the insurance cover to be provided.  The 

Contractor must indemnify the Commonwealth for its reasonable legal and other 

costs (if any) associated with determining whether or not to approve any such 

requested change.

21.3 Subcontractor insurance

Notwithstanding any other provision of this Contract, the Contractor must ensure each 

Subcontractor is insured as required by this clause 21 (including with respect to the 

amount of insurance, types of insurance and period of insurance) and, abide by the 

provisions of this clause 21, as is appropriate given the of the services or work to be 

performed by them, as if they were the Contractor.

FOI 098/20/21 
Document 68

Page 62



63 CONTRACT

AUSTRALIA\CJAT\223626478.01

21.4 Period and evidence of insurance

(a) The Contractor must maintain the insurance required under this clause 21 for the 

duration of this Contract  and in respect of any insurances written on an claims 

made basis.  The Contractor must also maintain relevant insurances to provide 

reasonable cover for obligations that survive expiry or termination of this Contract, 

or as otherwise specified by the Commonwealth.

(b) The Contractor must:

(i) by the Transition In Date;

(ii) in the event that the Contract is extended beyond the Initial Term, on each 

anniversary of the Transition In Date; and

(iii) on request by the Commonwealth at any time, including after expiry or 

termination of this Contract,

produce satisfactory evidence of currency and coverage of the insurance to the 

Commonwealth Representative.

(c) The evidence required by clause 21.4(b) must include details of:

(i) name of the insurance provider;

(ii) type of insurance;

(iii) terms of the insurance including any specific exclusions;

(iv) limits of liability per claim or occurrence and details of any aggregate limits 

or relevant sublimits which apply;

(v) whether or not any past or current claims made under the policy have 

materially affected, or are likely to materially affect, the amount of cover 

available under the policy;

(vi) deductible amounts; and

(vii) period of insurance.

21.5 Other insurance rights and obligations

(a) If the Contractor does not comply with clauses 21.4(b) and 21.4(c), the 

Commonwealth may, but is not obliged to, effect the relevant insurances (and the 

Contractor must provide all reasonable assistance and information to allow the 

Commonwealth to do so including by providing underwriting information and 

disclosures to brokers and insurers) and may:

(i) recover the cost of doing so as a debt due and payable on demand by the 

Commonwealth from the Contractor; or

(ii) deduct the premiums payable for the insurances from amounts payable to 

the Contractor under this Contract or otherwise.

(b) The Contractor must punctually pay, or cause to be paid, all premiums in respect 

of all insurances referred to in this clause 21.

(c) Any deductibles payable under any of the insurances referred to in this clause 21

shall be the responsibility of the Contractor except to the extent that the Contractor 
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has no liability, or is relieved from liability, under this Contract in respect of the 

loss or liability the subject of the insurance claim.

(d) The Contractor must ensure, and where relevant procure that its Subcontractors 

ensure, that in relation to any insurance policy required to be maintained by this 

clause 21 it:

(i) does not do anything or fail to do anything or (insofar as it is reasonably 

within its power) permit anything to occur which prejudices any insurance;

(ii) if necessary, rectifies anything which might prejudice any insurance;

(iii) reinstates an insurance policy if it lapses;

(iv) does not cancel, adversely vary or allow an insurance policy to lapse 

without the prior written consent of the Commonwealth;

(v) immediately notifies the Commonwealth of any event which may result in 

an insurance policy lapsing or being cancelled;

(vi) gives full, true and particular information to the insurer of all matters and 

things the non-disclosure of which might in any way prejudice or affect any 

such policy or the payment of all or any benefits under the insurance;

(vii) immediately informs the Commonwealth whenever it receives or gives a 

notice under or in connection with any insurance policy including any claim 

(with the exception of claims or potential claims by the Commonwealth 

against the Contractor) or notice of cancellation; 

(viii) subject to its obligations to insurers, informs the Commonwealth 

immediately if it becomes aware of any actual, threatened or likely claims 

(with the exception of claims or potential claims by the Commonwealth 

against the Contractor) under any of the insurances referred to in this 

clause 21 which could materially reduce available limits of indemnity or 

which may involve the Commonwealth, and must reinstate or replace any 

depleted aggregate limit, resulting from claims that are unrelated to the 

Transport Services, if requested to do so in writing by the Commonwealth; 

and

(ix) does everything reasonably required by the Commonwealth or any other 

person for whose benefit the policy is effected to enable the 

Commonwealth or that other person to claim and to collect or recover 

monies due under any insurance policy. 

(e) The Contractor must not do anything which has been notified to the Contractor in 

writing by the Commonwealth that may invalidate or otherwise prejudice any 

insurance held by the Commonwealth in relation to the Transport Services.

(f) Neither failure to comply, nor full compliance, by the Contractor with this clause 21

will limit or relieve the Contractor of its liabilities and obligations under any other 

term of this Contract.
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22. DISPUTE RESOLUTION

22.1 Prohibition on court proceedings

A party must not commence court proceedings relating to any dispute arising from this 

Contract except where:

(a) that party seeks urgent relief from a court;

(b) the parties cannot agree to an alternative dispute resolution process under this 

clause 22 within 60 days after notice of the dispute; or

(c) the parties agreed to an alternative dispute resolution process under this clause 22

but the dispute has not been resolved at the conclusion of the alternative dispute 

resolution process.  

22.2 Dispute resolution process

(a) If a party gives notice of a dispute between the parties and the dispute cannot be 

settled by negotiation (including negotiation between senior management of the 

parties) within 30 days of such notice, the parties may agree to use an alternative 

dispute resolution process to attempt to resolve the dispute.

(b) If a party fails to comply with this clause 22, the other party is not required to 

undertake dispute resolution for the dispute in accordance with this clause 22.

22.3 Obligations to perform continue

The parties must at all times during the dispute continue to fulfil their obligations under 

this Contract.

23. TERMINATION

23.1 Default Notice

(a) If:

(i) the Contractor breaches an obligation under this Contract; and 

(ii) the Commonwealth (in its discretion) considers that the breach is capable 

of being remedied

the Commonwealth may issue a notice to the Contractor (Default Notice) 

requiring it remedy the default within the period specified in the notice, which 

period must be no less than 14 days from the date of receipt of the Default Notice. 

(b) If the Commonwealth issues a Default Notice under clause 23.1(a), the Contractor 

must:

(i) remedy the default specified in the notice within the period specified in the 

Default Notice at no additional cost to the Commonwealth;

(ii) comply with any directions given to the Contractor by the Commonwealth 

in relation to the default specified in the Default Notice; and

(iii) mitigate all loss, costs (including the costs of its compliance with any 

directions) and expenses in connection with the default specified in the 

Default Notice, including those arising from affected Subcontracts.
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23.2 Commonwealth step-in right

Where the Contractor fails to remedy a default subject to a Default Notice within the 

period specified in the notice, the Commonwealth, without limiting the Contractor’s 

warranties and obligations under this Contract, may perform or have performed the 

necessary remedial work at the expense of the Contractor, and may recover such expense 

as a debt to the Commonwealth in accordance with clause 25.9.

23.3 Termination for default

In addition to its other rights, the Commonwealth may immediately terminate or reduce 

the scope of this Contract by notice in writing to the Contractor, if the Contractor:

(a) becomes:

(i) bankrupt or insolvent;

(ii) subject to one of the forms of external administration provided for in 

Chapter 5 of the Corporations Act 2001; or

(iii) subject to any form of administration under the laws of a non-Australian 

jurisdiction, which is the same as, or substantially equivalent to those 

referred to in clause 23.3(a)(ii);

(b) is wound up by resolution or an order of the court;

(c) suffers execution against any of its assets which has an adverse effect on the 

Contractor’s ability to perform its obligations under this Contract;

(d) makes an assignment of its estate for the benefit of creditors or enters into any 

arrangement or composition with its creditors;

(e) ceases to carry on business;

(f) subject to clause 16.1, fails to obtain or ceases to hold any Approval;

(g) fails to start to remedy, or fails to remedy a breach of an obligation under this 

Contract, that is subject to a Default Notice, as required in a Default Notice; 

(h) without limiting the Commonwealth’s other rights under this clause, has committed 

a Default that has been subject to a Default Notice on two or more prior occasions, 

whether or not the Contractor has remedied the Default on those occasions;

(i) breaches an obligation under this Contract that the Commonwealth considers (in its 

discretion) is not capable of being remedied; 

(j) breaches any of its obligations under clause 11, clause 16.1 clause 18, or

clause 24,

(k) commits any breach (other than a breach the subject of a Default Notice) for which 

this Contract provides a notice of termination for default may be given;

(l) assigns its rights other than in accordance with the requirements of this Contract;

(m) has otherwise regularly or persistently failed to meet any, some or all requirements 

of this Contract, whether or not the Commonwealth has issued a Default Notice, 

including where the Contractor has failed to provide any Transport Services in 

accordance with an Advance Departure Notice more than once in any rolling period 

of 12 months; 
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(n) the Aircraft required for a Transport Service is not available for use to provide the 

Transport Service; or

(o) the Commonwealth rejects an Aircraft under clause 5.8;

23.4 Obligations in the event of termination

(a) If this Contract is terminated under this clause 23 or otherwise:

(i) the Contractor will deliver to the Commonwealth, as required by the 

Commonwealth, all documents in its possession, power or control or in the 

possession, power or control of its officers, employees, agents or 

Subcontractors and personnel, which contain or relate to any Commercial-

in-Confidence Information or which are security classified;

(ii) subject to clause 25.10, the parties will be relieved from future 

performance, without prejudice to any right of action that has accrued at 

the date of termination;

(iii) subject to the process set out in clause 23.5 the right to recover damages, 

including full contractual damages, will not be affected; and

(iv) the Contractor will deliver all existing Technical Data for Services provided 

prior to the date of termination, within 30 days after receipt of the notice of 

termination, or other period agreed by the parties; and

(v) the Contractor will return all Commonwealth property in its possession, 

power or control or in the possession, power or control of its officers, 

employees, agents or Subcontractors and personnel.

(b) To avoid doubt, and despite anything else in this Contract, if the Contractor delays 

in delivering Services or complying with any other obligation in accordance with 

this Contract, each day of delay is a new breach of this Contract for which the 

Commonwealth may exercise its rights under this clause or at law, notwithstanding 

any conduct by the Commonwealth or election not to terminate this Contract for a 

previous breach of this Contract.

(c) The rights of the Commonwealth to terminate or reduce the scope of this Contract

under this clause 23 are in addition to any other right or remedy the 

Commonwealth may have in relation to this Contract.

23.5 Termination or reduction in scope for convenience

(a) In addition to any other rights it has under this Contract, the Commonwealth may 

at any time terminate or reduce the scope of this Contract by notifying the 

Contractor in writing.

(b) If the Commonwealth Representative issues a notice under clause 23.5(a), the 

Contractor must:

(i) stop or reduce (as the case may be) work in connection with this Contract

in accordance with the notice;

(ii) comply with any directions given to the Contractor by the Commonwealth; 

and

(iii) mitigate all loss, costs (including the costs of its compliance with any 

directions) and expenses in connection with the termination or reduction in 

scope, including those arising from affected Subcontracts.
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(c) Subject to clause 23.5(d), if the Commonwealth Representative issues a notice 

under clause 23.5(a), the Commonwealth will only be liable for:

(i) payments under the payment terms of this Contract for Services provided

before the effective date of termination or reduction in scope; 

(ii) in the case of a reduction in scope, the payments unaffected by the notice; 

and

(iii) any reasonable costs incurred by the Contractor solely in connection with 

the termination or reduction in scope that are directly attributable to the 

termination or reduction in scope,

when the Contractor substantiates these amounts to the satisfaction of the 

Commonwealth Representative.  The Commonwealth will have no liability to the 

Contractor and the Contractor will not have any other Claim against the 

Commonwealth other than as set out in this clause 23.5(c). 

(d) The Contractor will not be entitled to:

(i) profit anticipated on any part of this Contract terminated; or

(ii) any lost opportunity as a result of the Contractor entering into the Contract

with the Commonwealth.

(e) The Contractor must, in each Subcontract, secure the right of termination and 

cancellation and terms for compensation functionally equivalent to that of the 

Commonwealth under clause 23.5.

24. CHANGE OF CONTROL

24.1 Prohibition on Change of Control

(a) The Contractor must ensure that there is no Change of Control of the Contractor 

unless and until the Contractor first obtains the written consent of the 

Commonwealth.

(b) To avoid doubt, the Commonwealth may, in its absolute discretion, withhold any 

consent under clause 24.1(a), or give its consent subject to conditions.

24.2 Termination right

If there is a Change of Control without the Contractor first obtaining the Commonwealth's 

consent under clause 24.1(a), the Commonwealth may terminate this Contract under 

clause 23.3(k).

24.3 Definitions

For the purposes of this clause 24:

Change of Control means, in relation to the Contractor, where a person who did not 

(directly or indirectly) effectively Control the Contractor at the 

start of the Term, either alone or together with others, acquires 

Control of the Contractor; and
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Control means:

(a) the ability to exercise or control the exercise of the right 

to vote in respect of more than 50% of the voting shares 

or other form of voting equity in a corporation;

(b) the ability to dispose or exercise control over the disposal 

of more than 50% of the shares or other form of equity in 

a corporation;

(c) the ability to appoint or remove or where a majority of the 

directors of a corporation;

(d) the ability to exercise or control the exercise of the casting 

of a majority of the votes at the meeting of the board of 

directors of a corporation;  and

(e) any other means, direct or indirect, of dominating the 

decision making and financial and operating policies of a 

corporation.

25. GENERAL

25.1 Commonwealth Representative

(a) The Commonwealth Representatives are: 

(i) in relation to matters involving the day-to-

day administration of the Contract: 

Officers Commanding 

Force Support Team KAF 

and TK

or

(ii) in relation to matters that relating to a 

dispute under the Contract, the meaning 

of the Contract or in relation to a 

proposed variation to the Contract:

Commander 1 Joint 

Movement Group

unless otherwise notified to the Contractor in writing, and have authority to 

represent the Commonwealth in respect of those matters. 

(b) The Commonwealth Representative may delegate its functions to a person, or 

authorise that person to carry out its functions on its behalf (Authorised Person).  

The Commonwealth must notify the Contractor in writing of the persons who are 

delegated functions or authorised to carry out functions on behalf of the 

Commonwealth Representative, from time to time, and the scope of their 

delegation or authorisation.

25.2 Contractor Representative

(a) The Contractor Representatives are:

(i) in relation to matters involving the day-to-

day administration of the Contract: Regional Contractor 

Representative 

(Afghanistan)

or
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(ii) in relation to matters that relating to a 

dispute under the Contract, the meaning 

of the Contract or in relation to a 

proposed variation to the Contract:

Managing Director, 

DynCorp (Aust.) Pty 

Limited,

unless otherwise notified to the Commonwealth in writing, and has authority to 

represent the Contractor in respect of those matters.  

(b) Any notice or communication given to, or received from, a person referred to in 

clause 25.2(a) will be deemed to have been duly given to, or received from (as 

applicable) the Contractor.

25.3 Post Defence separation employment

(a) The Contractor must ensure that any employee who is a former Employee of 

Defence complies with the requirements of DWRM and DI(G) PERS 25-4 as 

applicable.

(b) Except with the written approval of the Commonwealth Representative, the 

Contractor must not permit a person who:

(i) in a Relevant Period was an Employee of or Service Provider to Defence 

engaged in the preparation or management of this Contract, the selection 

of the Contractor or the performance of the project or activity to which this 

Contract relates; or

(ii) in the 12 months immediately preceding the request for approval was an

Employee of Defence,

to perform or contribute to the performance of this Contract.

(c) The Commonwealth Representative must not unreasonably withhold approval of a 

person under clause 25.3(b) and must consider:

(i) the character and duration of the engagement, services or work performed 

by the Employee or Service Provider in the period specified in 

clause 25.3(b);

(ii) any information provided by the Contractor about the character and 

duration of the services proposed to be performed by the Employee or 

Service Provider under this Contract;

(iii) the potential for real or perceived conflicts of interest or probity objections 

if the Employee or Service Provider performs or contributes to the 

performance of this Contract;

(iv) any information provided by the Contractor concerning any significant 

effect that withholding approval will have on the Employee or Service 

Provider’s employment opportunities or the performance of this Contract; 

and

(v) the policy set out in DWRM and DI(G)PERS 25-4, as applicable.

(d) Each restriction created by clause 25.3(b), by the operation of the definition of 

‘Relevant Period’ (due to the three Relevant Periods applying), is separate and 

independent of the other (although they are concurrent in effect).
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25.4 Applicable law

The laws of the Australian Capital Territory apply to this Contract. The courts of that 

State or Territory have non-exclusive jurisdiction to decide any matter arising out of this 

Contract.

25.5 Language and Measurement

(a) All information delivered as part of the Services under this Contract must be 

written in English.  If such documentation is a translation into the English 

language, the translation must be accurate and free from ambiguity.

(b) Measurements of physical quantity must be in Australian legal units as prescribed 

under the National Measurement Act 1960 (Cth), or, if Services are imported, units 

of measurement as agreed by the Commonwealth Representative.

25.6 Entire Contract

(a) This Contract represents the parties’ entire agreement in relation to the subject 

matter and supersedes all tendered offers and prior representations, 

communications, deeds, statements and understandings, whether oral or in 

writing.

(b) The Commonwealth will not be liable for any work undertaken, nor expenditure 

incurred, by the Contractor, which has not been authorised or agreed in writing in 

accordance with the provisions of this Contract.

25.7 Waiver

Failure by either party to enforce a term of this Contract must not be construed as in any 

way affecting the enforceability of that term or this Contract as a whole.

25.8 Assignment and novation

Neither party may, without the written consent of the other, assign, novate, transfer, 

mortgage, charge or otherwise deal with its interest in, or obligations under, this Contract.

25.9 Right of Commonwealth to Recover Money

(a) Without limiting the Commonwealth’s rights under this Contract, if the Contractor 

owes any debt to the Commonwealth in relation to this Contract, the 

Commonwealth may in its absolute discretion exercise one or both of the following:

(i) deduct the amount of the debt from payment of any claim; or

(ii) provide the Contractor with written notice of the existence of a debt 

recoverable which will be paid by the Contractor within 30 days of receipt 

of notice.

(b) The Commonwealth must give the Contractor prior notice of its intention to 

exercise its rights under clause 25.9.

(c) If the Commonwealth deducts the amount of a debt from any payment, it must

notify the Contractor in writing that it has done so.

(d) If any sum of money owed to the Commonwealth is not received by its due date for 

payment, the Contractor will pay to the Commonwealth interest at the Reserve 

Bank of Australia cash rate target current at the date the payment was due for 

each day the payment is late.
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(e) Nothing in this clause 25.9 affects the right of the Commonwealth to recover from 

the Contractor the whole of any debt owed by the Contractor, or any balance that 

remains owing after deduction.

25.10 Survivorship

Any provision of this Contract which expressly or by implication from its nature is intended 

to survive the termination or expiration of this Contract and any rights arising on 

termination or expiration will survive, including provisions relating to Commercial-in-

Confidence Information, IP, Right of the Commonwealth to Recover Money, Defence 

Security, Privacy, and any warranties, guarantees, licences or indemnities.

25.11 Severability

If any part of this Contract is or becomes illegal, invalid or unenforceable, the legality, 

validity or enforceability of the remainder of this Contract will not be affected and will be 

read as if that part had been severed.

25.12 Notices

(a) Unless the contrary intention appears, any notice or communication under this 

Contract will be effective if it is in writing (including electronic form, such as email), 

signed (including by electronic signature block) and delivered to the Contractor or 

the Commonwealth, as the case may be, at the following addresses, which may be 

varied from time to time by written notice from the varying party to the other 

party:

(i) to the Contractor: 

(A) where the matter involving the day-to-day administration of the 

Contract:

Address: Suite 7, Football House

3-5 Phipps Close

DEAKIN ACT 2600

Email: @dyn-aust.com.au

Attention:

Mobile +61  (Australia)

+  (Kandahar, Afghanistan)

(B) where the matter relates to a dispute under the Contract, the 

meaning of the Contract or a proposed variation to the Contract:

Address: Suite 7, Football House

3-5 Phipps Close

DEAKIN ACT 2600

Email: @dyn-aust.com.au

Attention:

Mobile
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(ii) to the Commonwealth: 

(A) where the matter involving the day-to-day administration of the 

Contract:

Address: HQJOC

Bungendore ACT 2600

Email: strategiclift.coordinationcell@defence.gov.au

Attention: SO2SLCC

(B) where the matter relates to a dispute under the Contract, the 

meaning of the Contract or a proposed variation to the Contract:

Address: HQJOC

Bungendore ACT 2600

Email: strategiclift.coordinationcell@defence.gov.au

Attention: Commander 1 Joint Movement Group

(b) A notice or communication will be deemed to have been delivered:

(i) if sent by prepaid post, in three Working Days if sent within Australia and in 

eight Working Days if sent by air mail from one country to another;

(ii) if sent in electronic form (such as email) when the email message enters 

the addressee's information system; or

(iii) in the case of delivery by hand, on delivery.

25.13 Negation of Employment and Agency

(a) The Contractor must not represent itself, and must ensure that its officers, 

employees, agents and Subcontractors do not represent themselves, as:

(i) being employees, partners or agents of the Commonwealth; or

(ii) having any authority to bind or make representations on behalf of the 

Commonwealth

(b) The Contractor, its officers, employees, agents and Subcontractors will not by 

virtue of this Contract be, or for any purpose be deemed to be, an employee, 

partner or agent of the Commonwealth or in a joint venture with the 

Commonwealth.

(c) The Contractor must not, and must ensure that none of its officers, agents, 

employees and contractors do not, represent itself or themselves (as the case may 

be) as acting for or on behalf of the Commonwealth or as otherwise.

25.14 Counterparts

(a) This document may be executed in counterparts.  

(b) The counterparts, taken together, form one document.  

(c) This Contract is taken to have been executed on the date that the last party 

executes a counterpart. 
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EXECUTED as an agreement.

EXECUTED by the Commonwealth of 

Australia represented by the Department of 

Defence:

Signature of authorised representative Name of authorised representative

In the presence of: 

Signature of witness Name of witness

Date

EXECUTED by DynCorp (Aust.) Pty Limited

in accordance with section 127 of the 

Corporations Act 2001 (Cth):

Signature of director Signature of director/secretary

Name of director Name of director/secretary

Date
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