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PROFORMA BUILDING CODE 2016 SUBCONTRACT PROVISIONS

[FOR USE WITH GRC-1]

The Contractor must ensure that each contract (including subcontracts) contains the following provisions (see clause 18(f)(iv).
These provisions assume the use of a tender process. If a registration of interest process is also used or no tender process is used in the procurement process, then the Contractor must ensure that these provisions have been appropriately amended for that purpose.
These provisions also assume the use of certain terms (as indicated in [square brackets]). If these differ in the form of tender document and subcontract being used by the Contractor, then the Contractor must ensure that those terms are appropriately amended.
Tender Condition

#.
BUILDING CODE 2016
#.1
General

The [Tenderer's] attention is drawn to the Building and Construction Industry (Improving Productivity) Act 2016 (Cth) and to the Building Code 2016, which apply to the Commonwealth Funded Building Work that is the subject of the project. More information about the Building and Construction Industry (Improving Productivity) Act 2016 (Cth) and the Building Code 2016 is available at www.abcc.gov.au.
The [Tenderer]:

(a) will be deemed to have read; and

(b) agrees that it and its Related Entities must comply with,

the Building and Construction Industry (Improving Productivity) Act 2016 (Cth) and the Building Code 2016 from the time of lodging its [Tender].
#.2
[Tenderer's] Response
As part of its [Tender], the [Tenderer] must complete and lodge [Tender Schedule #] - Building Code 2016. If the [Tenderer] wishes to lodge its [Tender] on a joint basis, it must complete and lodge the information in Attachment A to the Declaration of Compliance [Tender Schedule #] - Building Code 2016 for each joint party (as applicable).
#.3
Compliance with the Building Code 2016
(c) The Contractor will only enter into a [Subcontract] in relation to the Commonwealth Funded Building Work the subject of the project if the successful [Tenderer]:

(i) and its Related Entities are not covered by an Enterprise Agreement that does not meet the requirements of section 11 of the Building Code 2016;

(ii) is not subject to an Exclusion Sanction or excluded from undertaking work funded by a State or Territory government unless approval to do so is provided by the ABC Commissioner [; and/.]
(iii) will only use products in relation to the project that comply with the relevant Australian standards published by, or on behalf of, Standards Australia [NOTE: This clause is not required on indirectly Commonwealth funded building work but may be included as a matter of best practice];
(d) The [Tenderer] acknowledges and agrees that the Contractor will exclude the [Tenderer] from further consideration if at any time before a [subcontract] is executed in relation to the project the Contractor considers that it does not comply with the requirements in paragraph (a).
Tender schedule

[TENDER SCHEDULE #] - BUILDING CODE 2016
The [Tenderer's] attention is drawn to clause # of the [Tender Conditions].
The [Tenderer] must complete and lodge [Tender Schedule #] - Building Code 2016. If the [Tenderer] wishes to lodge its [Tender] on a joint basis, it must complete and lodge the information in this [Tender Schedule #] - Building Code 2016 for each joint party (as applicable).
A
DECLARATION OF COMPLIANCE

Declaration of Compliance with the Building Code 2016
[INSERT PROJECT IDENTIFIER NUMBER, PROJECT NAME AND DESCRIPTION OF [SUBCONTRACT ACTIVITIES] AND [SUBCONTRACT WORKS], AS APPLICABLE] 
[INSERT NAME OF [TENDERER], ABN AND ACN, AS APPLICABLE]
The [Tenderer]:

(e) confirms that it and its Related Entities are eligible to perform Commonwealth Funded Building Work at the time of lodging its [Tender];

(f) confirms that it has complied with the Building Code 2016 in preparing its [Tender];

(g) acknowledges that it and its Related Entities must comply with the Building Code 2016 in relation to all Building Work described in Schedule 1 of the Building Code 2016 for which an expression of interest or request for tender (however described) is called on or after the date that the Building Code 2016 commenced, being 2 December 2016, and, should it be the successful [Tenderer], in relation to the Commonwealth Funded Building Work that is the subject of the project;

(h) undertakes to ensure that it and its [subsubcontractors/subconsultants] that it [subsubcontracts/subcontracts] any of the Commonwealth Funded Building Work that is the subject of the project to, should it be the successful [Tenderer], comply with the Building Code 2016;

(i) acknowledges the powers and functions of the ABC Commissioner and the ABCC under the Building and Construction Industry (Improving Productivity) Act 2016 (Cth) and the Building Code 2016 and undertakes to ensure that it and its [subsubcontractors/subconsultants] will comply with any requests made by the ABCC and the ABC Commissioner within those powers and functions, including requests for entry under section 72 of the Building and Construction Industry (Improving Productivity) Act 2016 (Cth), requests to interview any person under section 74 of the Building and Construction Industry (Improving Productivity) Act 2016 (Cth), requests to produce records or documents under sections 74 and 77 of the Building and Construction Industry (Improving Productivity) Act 2016 (Cth) and responding to requests for information concerning matters relating to the Building Code 2016 under subsection 7(c) of the Building Code 2016;
(j) declares that where it proposes to [subsubcontract/subcontract] any of the Commonwealth Funded Building Work that is the subject of the project, should it be the successful [Tenderer], it will:

(i) not enter into a [subsubcontract/subcontract] with a [subsubcontractor/subconsultant] who:

A. is covered, or has Related Entities covered, by an Enterprise Agreement that does not meet the requirements of section 11 of the Building Code 2016;

B. is subject to an Exclusion Sanction; or
C. unless approved otherwise by the ABC Commissioner, is excluded from performing Building Work funded by a State or Territory Government; and

(ii) only enter into a [subsubcontract/subcontract] where:

A. the [subsubcontractor/subconsultant] undertakes to only use products in relation to the project that comply with the relevant Australian standards published by, or on behalf of, Standards Australia [NOTE: THIS CLAUSE IS NOT REQUIRED ON INDIRECTLY COMMONWEALTH FUNDED BUILDING WORK BUT MAY BE INCLUDED AS A MATTER OF BEST PRACTICE.]; 
B. [WHERE THE CONTRACTOR'S CONTRACT WITH THE COMMONWEALTH REQUIRES A WORKPLACE RELATIONS MANAGEMENT PLAN, INSERT "the [subsubcontractor/subconsultant] undertakes to comply with the Workplace Relations Management Plan in accordance with Part 6 of the Building Code that is the subject of the project;"]
C. the [subsubcontractor/subconsultant] has submitted a declaration of compliance, including the further information outlined in the attachment to the declaration of compliance, in the form set out in the [Proforma Building Code 2016 Subcontract Provisions]; and

D. the [subsubcontract/subcontract] with the [subsubcontractor/subconsultant] contains clauses in the form set out in the [Proforma Building Code 2016 Subcontract Provisions]; 
(k) declares that it has provided all of the further information required by Attachment A to this Declaration of Compliance;

(l) declares that:

(i) it, and its Related Entities, are not covered by an Enterprise Agreement that does not meet the requirements of section 11 of the Building Code 2016 (and it must complete question 1 of Attachment A to this Declaration of Compliance);

(ii) it is not subject to an Exclusion Sanction; [;/; and/.]
(iii) it will only use products in relation to the project that comply with the relevant Australian standards published by, or on behalf of, Standards Australia, should it be the successful [Tenderer] [NOTE: THIS CLAUSE IS NOT REQUIRED ON INDIRECTLY COMMONWEALTH FUNDED BUILDING WORK BUT MAY BE INCLUDED AS A MATTER OF BEST PRACTICE.] /; and/.]
(iv) [WHERE THE CONTRACTOR'S CONTRACT WITH THE COMMONWEALTH REQUIRES A WORKPLACE RELATIONS MANAGEMENT PLAN APPROVED BY THE ABCC IN ACCORDANCE WITH PART 6 OF THE BUILDING CODE 2016, INSERT "it will comply with the Workplace Relations Management Plan, should it be the successful [Tenderer].]
[INSERT DATE]
[S 127 OF CORPORATIONS ACT]

	Declared and executed by [INSERT NAME] in accordance with section 127 of the Corporations Act 2001 (Cth):
	
	
	

	
	
	
	

	Signature of director
	
	
	Signature of company secretary/director

	
	
	
	

	Full name of director
	
	
	Full name of company secretary/director



[OR - AUTHORISED SIGNATORY OF COMPANY]

	Declared and signed for and on behalf of [INSERT NAME] by its authorised signatory in the presence of:
	
	
	

	
	
	
	

	Signature of witness
	
	
	Signature of authorised signatory

	
	
	
	

	Full name of witness
	
	
	Full name of authorised signatory



[OR - INDIVIDUAL]

	Declared and signed by [INSERT NAME] in the presence of:
	
	
	

	
	
	
	

	Signature of witness
	
	
	Signature

	
	
	
	

	Full name of witness
	
	
	


[THESE ARE EXAMPLE EXECUTION CLAUSES ONLY. INSERT APPROPRIATE EXECUTION CLAUSE FOR [TENDERER]]

[THE [TENDERER] MUST ENSURE THAT THE DECLARATION OF COMPLIANCE IS COMPLETE, ACCURATE, DULY EXECUTED AND VALID]
Attachment A - Information regarding compliance with the Building Code 2016
The [Tenderer] must provide the following information as part of its Declaration of Compliance:
1. Does the [Tenderer] or its Related Entities have an Enterprise Agreement that does not meet the requirements of section 11 of the Building Code 2016?

(  YES

(  NO

Please provide details:

[COMPLETE THE FOLLOWING QUESTION AND ATTACH THE REQUIRED EVIDENCE ACCORDING TO THE [TENDERER'S] SITUATION, SEE CLAUSE # OF THE TENDER CONDITIONS REGARDING PROVISION OF BUILDING CODE 2016 EVIDENCE OF ELIGIBILITY TO LODGE A TENDER FOR THE PROJECT AND THE CONSEQUENCES OF A FAILURE TO PROVIDE THIS EVIDENCE - THE ONUS IS ON THE [TENDERER] TO ESTABLISH TO THE CONTRACTOR'S SATISFACTION ITS ELIGIBILITY TO TENDER.]

Does the [Tenderer] or its Related Entities have an Enterprise Agreement made or varied (in accordance with section 207 of the Fair Work Act 2009 (Cth)) on or after 25 April 2014 that covers the [Tenderer] or its Related Entities in respect of Building Work?

(  YES

(  NO

If Yes, the [Tenderer] must:

a) attach a copy of the letter of compliance issued by the ABCC that relates to the project or complete and attach Self-Declaration of Eligibility A (a template of which is available from the ABCC);
 and

b) list all Enterprise Agreements made or varied (in accordance with section 207 of the Fair Work Act 2009 (Cth)) on or after 25 April 2014 that cover the [Tenderer] or its Related Entities in respect of Building Work:
	NAME OF ENTITY COVERED BY THE ENTERPRISE AGREEMENT
	TITLE OF ENTERPRISE AGREEMENT THAT COVERS THE [TENDERER] OR ITS RELATED ENTITIES IN RESPECT OF BUILDING WORK
	DATE MADE OR VARIED (IN ACCORDANCE WITH SECTION 207 OF THE FAIR WORK ACT 2009 (CTH))
	FAIR WORK COMMISSION REFERENCE
	DOES THE ENTITY HAVE AN ABCC LETTER OF COMPLIANCE (DETERMINATION) IN RELATION TO THE AGREEMENT?
	IF NO, IS THE ENTITY ENTITLED TO AN EXEMPTION OUTLINED IN SCHEDULE 5 OF THE BUILDING CODE 2016 IN RELATION TO THE ENTERPRISE AGREEMENT?

	[INSERT]
	[INSERT]
	[INSERT]
	[INSERT]
	[YES/NO]
	[INSERT]


If No, the [Tenderer] must complete and attach Self-Declaration of Eligibility A (a template of which is available from the ABCC).
2. Is the [Tenderer] excluded from performing Building Work funded by a State or Territory Government?  If so, the Contractor reserves the right to exclude the [Tenderer] from further consideration.
(  YES

(  NO

Please provide details:

[INSERT]

3. Has the [Tenderer] within the preceding three years had an adverse decision, direction or order of a court or tribunal made against it for a breach of a designated building law, work health and safety law or the Migration Act 1958 (Cth)?

(  YES

(  NO

Please provide details:

[INSERT]

4. Has the [Tenderer] or its Related Entities within the preceding three years been required to pay any amount under an adjudication certificate (provided in accordance with a law relating to the security of payments that are due to persons in respect of Building Work) to a Building Contractor or Building Industry Participant?

(  YES

(  NO

Please provide details:

[INSERT]

5. Has the [Tenderer] or its Related Entities within the preceding three years owed any unsatisfied judgement debts to a Building Contractor or Building Industry Participant?

(  YES

(  NO

Please provide details:

[INSERT]
[NOTE THAT CERTAIN CAPITALISED TERMS IN THE TENDER CONDITION AND TENDER SCHEDULE ARE DEFINED IN THE SUBCONTRACT CONDITION, BELOW.]

Subcontract condition

# - BUILDING CODE 2016
#.1
Compliance with the Building Code 2016
(m) The [Subcontractor/Consultant] declares as at the Award Date in relation to the Commonwealth Funded Building Work that is the subject of the project, that it:

(i) is not subject to an Exclusion Sanction;

(ii) unless approved otherwise by the ABC Commissioner, is not excluded from performing Building Work funded by a State or Territory Government; and
(iii) is not covered by, and does not have Related Entities covered by, an Enterprise Agreement that does not meet the requirements of section 11 of the Building Code 2016.
(n) The [Subcontractor/Consultant]:

(i) declares as at the [Award Date]; and

(ii) must ensure that at all times,

in relation to the Commonwealth Funded Building Work that is the subject of the [Subcontract], that it, it's Related Entities and all [subsubcontractors/subconsultants] (who are either "Building Contractors" or "Building Industry Participants" for the purposes of the Building and Construction Industry (Improving Productivity) Act 2016 (Cth)):

(iii) comply with the Building Code 2016; [;/; and]
(iv) will only use products that comply with the relevant Australian standards published by, or on behalf of, Standards Australia; [NOTE: THIS CLAUSE IS NOT REQUIRED ON INDIRECTLY COMMONWEALTH FUNDED BUILDING WORK BUT MAY BE INCLUDED AS A MATTER OF BEST PRACTICE] [; and/.]
(v) [WHERE THE CONTRACTOR'S CONTRACT WITH THE COMMONWEALTH REQUIRES A WORKPLACE RELATIONS MANAGEMENT PLAN, INSERT "comply with the Workplace Relations Management Plan approved by the ABCC in accordance with Part 6 of the Building Code 2016 that applies to the Commonwealth Funded Building Work that is the subject of the project [should it be the successful Tenderer]."]

(o) Without limiting and notwithstanding subparagraph (a)(iii), the [Subcontractor/Consultant] will ensure that remedial action is taken to rectify any behaviour on the part of it and its [subsubcontractors/subconsultants] that is non-compliant with the Building Code 2016.

(p) The [Subcontractor/Consultant] must every six months during the term of the [Subcontract] advise the Contractor whether:

(i) it has in the preceding six months or since it last advised the Contractor, whichever is the earliest, had an adverse decision, direction or order of a court or tribunal made against it for a breach of a designated building law, work health and safety law or the Migration Act 1958 (Cth); or

(ii) it has in the preceding 6 months or since it last advised the Contractor, whichever is the earliest:

A. been required to pay any amount under an adjudication certificate (provided in accordance with a law relating to the security of payments that are due to persons in respect of Building Work) to a Building Contractor or Building Industry Participant; or

B. owed any unsatisfied judgement debts to a Building Contractor or Building Industry Participant.
[NOTE: THIS CLAUSE IS NOT REQUIRED ON INDIRECTLY COMMONWEALTH FUNDED BUILDING WORK BUT MAY BE INCLUDED AS A MATTER OF BEST PRACTICE.]

(q) Compliance with the Building Code 2016 does not relieve the [Subcontractor/Consultant] from responsibility to perform the [Subcontract], or from liability for any defect arising from compliance with the Building Code 2016.

(r) The [Subcontractor/Consultant] must notify the ABCC of any breach or suspected breach of the Building Code 2016 as soon as practicable but no later than 2 business days after becoming aware of the breach or suspected breach and of the steps proposed to be taken to rectify the breach.
(s) The [Subcontractor/Consultant] acknowledges the powers and functions of the ABC Commissioner and the ABCC under the Building and Construction Industry (Improving Productivity) Act 2016 (Cth) and the Building Code 2016 and will ensure that it and its [subsubcontractors/subconsultants] comply with any requests made by the ABCC and the ABC Commissioner within those powers and functions, including requests for entry under section 72 of the Building and Construction Industry (Improving Productivity) Act 2016 (Cth), requests to interview any person under section 74 of the Building and Construction Industry (Improving Productivity) Act 2016 (Cth), requests to produce records or documents under sections 74 and 77 of the Building and Construction Industry (Improving Productivity) Act 2016 (Cth) and requests for information concerning matters relating to the Building Code 2016 under subsection 7(c) of the Building Code 2016.

(t) The [Subcontractor/Consultant] must only enter into a [subsubcontract/subcontract] for any of the Commonwealth Funded Building Work that is the subject of the [Subcontract] where:

(i) the [subsubcontractor/subconsultant] has submitted a declaration of compliance, including the further information outlined in the attachment to the declaration of compliance, in the form set out in the [Proforma Building Code 2016 Subcontract Provisions]; and

(ii) the [subsubcontract/subcontract] contains provisions in the form set out in the [Proforma Building Code 2016 Subcontract Provisions].

(u) The [Subcontractor/Consultant] must ensure that it and its [subsubcontractors/subconsultants] comply with the clauses contained in the [subsubcontract/subcontract] referred to in subparagraph (h)(ii).

#.2
Definitions

For the purposes of this clause #: 

(a) ABCC means the Australian Building and Construction Commission referred to in subsection 29(2) of the Building and Construction Industry (Improving Productivity) Act 2016 (Cth).
(b) ABC Commissioner means the Australian Building and Construction Commissioner referred to in subsection 15(1) of the Building and Construction Industry (Improving Productivity) Act 2016 (Cth).

(c) Building Code 2016 means the Code for the Tendering and Performance of Building Work 2016 in force pursuant to section 34 of the Building and Construction Industry (Improving Productivity) Act 2016 (Cth).

(d) Building Contractor has the same meaning as in the Building and Construction Industry (Improving Productivity) Act 2016 (Cth).

(e) Building Industry Participant has the same meaning as in the Building and Construction Industry (Improving Productivity) Act 2016 (Cth).

(f) Building Work has the same meaning as in subsection 3(4) of the Building Code 2016.

(g) Commonwealth Funded Building Work means Building Work in items 1-8 of Schedule 1 of the Building Code 2016, other than Building Work to which item 10 of that Schedule applies.
(h) Enterprise Agreement has the same meaning as in the Fair Work Act 2009 (Cth).

(i) Exclusion Sanction has the same meaning as in subsection 3(3) of the Building Code 2016.

(j) Related Entity has the same meaning as in subsection 3(2) of the Building Code 2016.

(k) Workplace Relations Management Plan means the "Workplace Relations Management Plan" developed by the Contractor and approved by the ABCC in accordance with Part 6 of the Building Code 2016 that applies to the project.
� Refer to the ABCC website for information regarding meeting the requirements of section 11 of the Building Code 2016 and the form of evidence required to demonstrate eligibility to lodge a Tender for the Project.


� Transitional letters of compliance issued by the ABCC for Enterprise Agreements made before 2 December 2016 are no longer valid.
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