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DIRECTOR OF MILITARY PROSECUTIONS 
 

AUSTRALIAN DEFENCE FORCE 
 

REPORT FOR THE PERIOD 1 JANUARY TO 31 
DECEMBER 2013 

 
 

PREAMBLE 
 
1. The position of Director of Military Prosecutions (DMP) 
was established by section 188G of the Defence Force 
Discipline Act 1982 (Cth) (DFDA), and commenced on 12 
June 2006. The office holder must be a legal practitioner of 
not less than five years experience, and be a member of the 
Permanent Navy, Regular Army or Permanent Air Force, or 
a member of the Reserves rendering full-time service, 
holding a rank not lower than Commodore, Brigadier or Air 
Commodore. 
 
2. On 11 July 2013 the tenure of the inaugural DMP, 
Brigadier McDade, expired and I was appointed as DMP on 
05 August 2013 for a period of five years. Group Captain 
Christopher Ward, acted as the DMP in the intervening 
period. I would like to take the opportunity to thank Brigadier 
McDade, for her hard work and determined efforts in 
establishing the office as the independent and effective 
prosecution service that it is.  
 
3. Section 196B of the DFDA requires the DMP, as soon 
as practicable after 31 December each year, to provide to 
the Minister a report relating to the operations of the DMP. 
Herein is that report for the period 01 January to 31 
December 2013.   
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PROSECUTION POLICY 
 
4. The primary function of the DMP is to carry on 
prosecutions for service offences in proceedings before 
courts martial or Defence Force magistrates.1 The factors to 
be considered in deciding whether to charge a person with 
a service offence, and if so, what offence is to be charged, 
are articulated in the prosecution policy at Annex A. The 
policy has been revised and updated having had the benefit 
of considering the policies of the Directors of Public 
Prosecutions of the states, territories and the 
Commonwealth in addition to the prosecution policies of 
other armed forces. 
 
5. To promote transparency and to raise awareness of 
these factors and the related topics included in the policy, 
the policy is published via the Defence Restricted Network 
and the internet.  
 
6. During the reporting period, no undertakings have been 
given to any person pursuant to section 188GD of the 
DFDA (relating to my power to grant immunity from 
prosecution); nor have any directions or guidelines been 
given in relation to the prosecution of service offences to 
investigating officers or prosecutors pursuant to section 
188GE of the DFDA. 
 
PERSONNEL 
 
7. At the commencement of the reporting period, the office 
had established positions for 13 prosecutors (ranging in 
rank from Army Captain (E) to Brigadier (E)), a senior non-
commissioned officer performing the duties of a Service 
Police Investigations Liaison Officer (SPILO), and seven 
civilian support staff. 

                                                 
1 Section 188GA (1) (a) of the DFDA. 
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8. Actual staffing levels at the end of 2013 are shown 
below. 
 
Position Rank Status 
DMP Brigadier  Filled 
DDMP Colonel (E) Filled 
Senior Prosecutor Wing Commander  Filled 
Senior Prosecutor Lieutenant Colonel  Filled 
Business Manager Executive Level 1 Filled 
Prosecutor Lieutenant Commander Filled 
Prosecutor Lieutenant Commander Filled 
Prosecutor Major Filled 
Prosecutor Major Filled 
Prosecutor Major Filled  
Prosecutor Squadron Leader Filled 
Prosecutor Squadron Leader Vacant 
Prosecutor Flight Lieutenant Filled 
Prosecutor U/T Lieutenant Filled 
Service Police 
Investigation Liaison 

Warrant Officer Class 2 
(E) 

Filled 

Executive Assistant APS 5 Filled 
Paralegal APS 5 Filled 
Paralegal APS 5 Vacant 
Paralegal APS 4  Filled 
Paralegal APS 4 Vacant 
Paralegal APS 4 Vacant 
 
9. Deployments. During the reporting period, the Deputy 
Director (Group Captain Ward) deployed to the United 
Nations Mission in the South Sudan for a period of at least 
12 months. Air Force approved continuous full time service 
for Group Captain John Harris, SC, an RAAF specialist 
reservist to cover the vacancy until January 2015. 
 
10.  Another prosecutor, a Major, was deployed on OP 
SLIPPER in August. Army approved the continuous full time 
service of a reserve Major to cover this vacancy until the 
member’s replacement posted into the unit in January 2013.  
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11. Although the loss of two personnel for deployment 
represents a considerable loss of manpower in a 
comparatively small organisation I am mindful that such 
opportunities broaden the operational experience of full time 
legal officers and assist in supporting the high demand for 
legal officers for military operations. I am grateful to both Air  
Force and Army for their efforts in promptly filling these 
vacancies. 
 
EXTERNAL ASSOCIATIONS 
 
12. During the period it was not mandatory for ADF legal 
officers to hold a practising certificate although a recent 
change in Defence Legal policy has now mandated 
practising certificates for full time legal officers. Any legal 
officer who is posted to assist me in accordance with 
section 188GQ of the DFDA is required to obtain a 
practising certificate as soon as possible. During the 
reporting period, all legal officers at ODMP either already 
held, or obtained soon after their posting, a practising 
certificate. Prosecutors of this office completed the legal 
ethics training provided to all Defence legal officers and will 
continue to do so. 
 
13. Since 2007, ODMP prosecutors have been admitted as 
members of the Australian Association of Crown 
Prosecutors (AACP). The AACP is comprised of Crown or 
State prosecutors from every Australian jurisdiction and 
some jurisdictions in the Pacific region. One of the 
prosecutors at ODMP is also an office holder in the 
organisation.  
 
14. The Office is an organisational member of the 
International Association of Prosecutors. 
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INTERNAL (DEPARTMENT OF DEFENCE) LIAISON 
 
15. During the reporting period, I reported regularly to the 
Chief of the Defence Force and the Service Chiefs. The 
reports contained information for the reporting period on 
new briefs of evidence referred to ODMP, the outcomes of 
briefs closed, the number of trials before Defence Force 
magistrates (DFMs), Restricted Courts Martial (RCM) and 
General Courts Martial (GCM), referrals to the Registrar of 
Military Justice (RMJ) and included statistics giving a 
general overview of matters referred to me.  
 
16. When appointed, I was directed by the Minister to 
provide him with quarterly reports on the operation and 
workload of the Office and matters which may have 
implications for the command or operational imperatives of 
the ADF. I have provided those reports to the Minister. 
 
17. The Military Justice Coordination Committee (MJCC) 
met periodically during the year. This committee was 
created in response to the Street/Fisher recommendation 
that a committee be formed to: 
 

oversee and coordinate DFDA action items and facilitate 
future efficiencies across the principal responsible DFDA 
agencies.  

 
The Committee has provided an effective forum to initiate 
amendments to the DFDA. Work on issues concerning the 
difficulties with drug offences under the DFDA and the need 
to modernise the investigative provisions under Part VI of 
the DFDA which were raised in the committee in the 
previous reporting period have been progressed. Officers 
from ODMP are engaged with Defence Legal and the ADF 
Investigative Service (ADFIS) in the ongoing work to seek 
legislative amendments in these two areas.  
 
18. During the reporting period, significant effort was made 
to continue support for the Defence Police Training Centre 
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in its training of service police in investigations and the 
management of investigations. I recently attended the 
Training Centre as the reviewing officer for the recent 
march-out parade of the Service Police Basic Course and 
have also instructed on the Investigator’s Course. 
 
19. I regard the relationship between ADFIS, service police 
and ODMP as crucial in ensuring the efficient and effective 
disposal of service discipline matters. It is my intention to 
take every opportunity to foster that relationship at all levels. 
 
20. Since my appointment I have also endeavoured to 
consult with commanders across the three services. This 
has included meeting with the CDF and three service chiefs 
as well as meeting and discussing concerns and issues with 
commanders on the ground across the country, including 
the Army pre-command course.  
 
21. I am cognisant that while my office and the execution of 
my duties under the DFDA are statutorily independent they 
are done on behalf of command and for the purpose of 
maintaining service discipline. These visits have been 
valuable and instructive. They have allowed me to identify 
the issues that concern command and have provided me 
with direction to review and reform the business processes 
of ODMP to achieve better outcomes and identify where 
greater efficiencies might be made.  
 
CONTACT WITH MILITARY PROSECUTING 
AUTHORITIES OF OTHER ARMED FORCES AND 
OTHER ORGANISATIONS 
 
22. Between 24 and 30 November 2013, a prosecutor from 
my office attended a seminar conducted by the NATO 
School Oberammergau (NSO) in co-operation with 
International Institute of Higher Studies in Criminal Sciences 
(ISISC) held in Siracusa, Italy.  
 
23. The aim of the seminar was to provide military and 
civilian legal advisors an understanding of Shari’a law and 
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possible implications on military operations in Islamic 
States. In particular, the seminar focused on Islamic 
international law and international humanitarian law; the 
Islamic criminal justice system, the rule of law in post-
conflict Muslim societies as well as transitional justice in 
contemporary post-conflict Muslim societies. 
 
TRAINING OF PROSECUTORS 
 
24. During the reporting period, all new prosecutors were 
provided with one-on-one instruction and in-house training. 
Courses completed by prosecutors during the reporting 
period included ADF Legal Training Modules as well as 
general service courses including pre-requisite promotion 
courses. 
 
25. A range of training is provided in-house by prosecutors 
and other subject matter experts. This training assists in 
prosecutors meeting their mandatory continuing legal 
education requirements.  
 
CASELOAD 
 
26. During the reporting period, 29 DFM hearings were 
held, 10 RCM and four GCM. Thirty matters were not 
proceeded with due to the determination that there was no 
reasonable prospect of success, or that to prosecute would 
not have enhanced or enforced service discipline. Thirty 
three matters were referred back for summary disposal. Six 
matters were referred to civilian Directors of Public 
Prosecution for prosecution pursuant to the extant DMP-
DPP memorandum of understanding. 
 
27. As at 31 December 2013, ODMP had 61 open matters. 
Annex B shows matters by Service, which were dealt with 
during the reporting period. 
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PROCESS 
 
28. I have commenced a review of the management of files 
in the office to explore the possibility of a more efficient rate 
of disposal of matters. This review will examine not only 
how files are managed within the office but also where 
ODMP may assist the service police, the RMJ and the 
Director of Defence Counsel services (DDCS) in reducing 
the average time taken for matters to be brought to trial or 
otherwise dealt with.  
 
SIGNIFICANT CASES DURING THE REPORTING 
PERIOD 
 
Li v Chief of Army [2013] HCA 49 (27 November 2013) 
 
29. Li v Chief of Army [2012] ADFDAT 1- On 8 April 2011, 
Major Li was convicted by RCM of creating a disturbance 
on service land contrary to subsection 33(b) of the DFDA. 
He was sentenced to a fine of $5000, $3000 of which was 
suspended, and a severe reprimand.2 His appeal to the 
Defence Force Discipline Appeal Tribunal (DFDAT) was 
heard on 16 December 2011 and the decision of the 
DFDAT dismissing the appeal was delivered on 16 March 
2012. 
 
30. The decision of the DFDAT was appealed to the full 
court of the Federal Court which upheld the decision of the 
DFDAT. Special leave to appeal to the High Court was 
granted and the matter was heard on 13 October 2013.  
 
31. Two questions of law were raised on appeal both of 
which concerned the operation of DFDA s 33(b) creating a 
disturbance on service land. The first concerned the 
requirement for there to be a threat of violence in order for 
there to be a ‘disturbance,’ the second question concerned 
the precise physical and fault elements relating to the 
‘creating’ of a disturbance.  
                                                 
2 On Review, this fine was reduced to $3000 ($2500 suspended).  
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32. The High Court held that a disturbance consisted of a 
‘non-trivial interruption of order’ and that ‘quarrelling may, in 
a particular context, be enough.’ On the matter of the 
elements of the offence the court held that an accused had 
to have intentionally done an act and that act has resulted 
in a disturbance, furthermore they held that he either 
‘believed that the act would result in a disturbance’ or was 
reckless to that fact. 
 
33. The court held the Judge Advocate’s directions during 
the court martial were erroneous so far as the elements of 
the offence were concerned. The conviction was quashed. 
There is no intention to retry Major Li.   
 
Yewsang v Chief of Army [2013] DFDAT 1 
 
34. On 23 August 2012 Sergeant Yewsang was convicted  
by a DFM on one count of obtaining a financial advantage 
by deception and one count of making a false statement in 
relation to an application for a benefit. He was reduced in 
rank to Corporal and awarded a severe reprimand on both 
counts. The charges concerned the overpayment of travel 
allowances to Sergeant Yewsang when he claimed for 
travel by car but instead used the money to purchase less 
expensive airline tickets. 
  
35. On 21 March 2013 the DFDAT allowed the appeal in 
part and found that in relation to the obtaining a financial 
advantage charge the DFM erred in law by finding that 
then-Sergeant Yewsang had been dishonest. The finding of 
guilt on the other charge was not disturbed. 
 
Ferdinands v Chief of Army [2013] DFDAT 2 
 
36. Mr Trevor Ferdinands was originally charged with two 
counts of assault in 1999. He was acquitted on one charge 
and convicted on the other and reduced in rank from 
Corporal to Private. At the trial and ever since Mr 
Ferdinands has strenuously denied the charges and has 
sought to appeal the decision on multiple occasions.  
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37. The DFDAT considered an application for an extension 
of time in order to seek leave to appeal and a number of 
other oral applications made before the tribunal on 28 
February 2013. The tribunal dismissed all applications.  
 
Ferdinands v Chief of Army [2013] FCAFC 103  
 
38. Mr Ferdinands took the decision of the DFDAT in 
Ferdinands v Chief of Army [2013] ADFDAT 2 to the Full 
Court of the Federal Court. 
 
39. The Federal Court dismissed Mr Ferdinand’s 
proceedings bought under the Defence Force Discipline 
Appeals Act 1955 and further ordered the Registrar of the 
Court to require Mr Ferdinands, in the event of any further 
application to the Court, to show cause why ‘the proceeding 
should not be dismissed as vexatious and an abuse of 
process.’  
 
King v Chief of Navy [2013] DFDAT 3 
 
40. Captain King was convicted by a GCM panel on 12 
December 2012 of four counts of obtaining a financial 
advantage and three counts of obtaining a financial 
advantage by deception arising from conduct during the 
period February to August 2011. He was acquitted of a 
number of similar offences during this period and the earlier 
period of April 2010 – February 2011. The offences involved 
Captain King’s receipt of separation and other allowances 
while he was posted as CO HMAS Albatross in Nowra and 
the fact that during that period he separated from his wife 
and failed to inform the chain of command.  
 
41. Captain King lodged a Notice of Appeal with the DFDAT 
against his convictions. During the appeal hearing, the 
members of the DFDAT raised an issue which had not been 
the subject of the appeal, namely whether the Judge 
Advocate had correctly directed the GCM panel on the 
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construction of the term ‘normally lives with’, as it pertains 
to categorisation of members and their dependants. 
 
42. The DFDAT heard oral arguments for the appeal on 3 
to 4 April 2013. On 28 May 2013 the DFDAT allowed the 
appeal and quashed each of the seven convictions 
recorded against Captain King on three grounds: 
 

a. That the Judge Advocate had erred in her 
directions to the panel with regard to the term 
‘normally lives with’, 

 
b. That the convictions were inconsistent with 

acquittals for conduct during the earlier period, 
and 

 
c. That the Judge Advocate erred in allowing 

emails sent between CAPT King and other 
parties to be admitted into evidence.  

 
Leith v Chief of Army [2013] ADFDAT 4 
 
43. Corporal Leith was charged with two offences being 
one count of theft (DFDA s.47C) and one count of 
disobeying a lawful command (DFDA s.27 (1)). The charges 
arose from Corporal Leith’s failure to correctly carry out a 
range clearance and the retention of three electric 
detonators following a live fire training activity. The trial was 
conducted at Townsville during the period 28 February to 2 
March 2012 before a DFM. Corporal Leith pleaded not 
guilty to each of the charges. The DFM convicted him of 
both counts and sentenced Corporal Leith to be reduced to 
the rank of Private on the first charge and a severe 
reprimand on the second charge. 
 
44. There were four grounds of appeal advanced by 
Corporal Leith. The first two of these concerned the 
admissibility of exchanges between him and another senior 
NCO under DFDA s 101J, the third ground related to the 
content of the command given to Corporal Leith to conduct 
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a range clearance and the final ground was a claim of 
‘double jeopardy’ on the basis that Corporal Leith had also 
been charged and convicted by Queensland Police under s 
34 of the Explosives Act 1999 (Qld). 
 
45. The DFDAT dismissed the appeal.  
 
McLaren v Chief of Navy [2013] ADFDAT 5 
 
46. Lieutenant McLaren was charged with two offences, 
being one act of indecency, and (in the alternative) one 
count of prejudicial conduct. The incident giving rise to the 
charges occurred on 2 January 2012 onboard HMAS 
Parramatta, it was alleged that Lieutenant McLaren had 
used a mirror to look into the shower cubicle being used by 
a female member of the ship’s company.  
 
47. The RCM was conducted at Defence Plaza, Sydney 
between 30 April and 4 May 2012. McLaren pleaded not 
guilty to each of the charges. The panel convicted him of 
the act of indecency and he was sentenced to be reduced 
to the rank of Sub Lieutenant and fined $5762.25 
(conditionally suspended for a period of 12 months). 
 
48. On 14 December 2012, Sub Lieutenant McLaren 
lodged an appeal with the DFDAT claiming that the Judge 
Advocate had misdirected the panel in relation to a number 
of matters. On 29 November 13, the DFDAT allowed the 
appeal only on the grounds that the Judge Advocate had 
misdirected the panel on the law in relation to the use of the 
statements made by the complainant immediately after the 
incident and that this misdirection amounted to a substantial 
miscarriage of justice.  
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Afghanistan – Detainee Management – Allegations of 
Procedural Misconduct 
 
49. In January 2011, ADFIS commenced an investigation 
into allegations that previous members of the Detainee 
Management Team within the ADF Initial Screening Area in 
Afghanistan did not comply with procedures relating to the 
management and administrative processing of detainees 
and in particular the requirement to maintain accurate 
records of that management and processing. 
 
50. Following the ADFIS investigation and subsequent 
referral of a brief of evidence to this Office, four members of 
a previous Detainee Management Team were charged with 
service offences alleging falsification of service documents 
about detainees. 
 
51. The first of the DFM trials for the disciplinary offences 
occurred on 27 July 2012 in Darwin. The accused ADF 
member was initially charged with ‘falsification of a service 
document’ but this charge was substituted at trial with a 
charge of ‘prejudicial conduct’. The accused pleaded guilty 
to the charge and received a severe reprimand. 
 
52. The second trial was held in Darwin on 23 August 2012. 
The ADF member was charged with two counts of ‘falsifying 
a service document’ to which he pleaded not guilty. The 
member was convicted of both charges and received a 
reprimand for each offence. 
 
53. The third trial was held in Townsville on 21 November 
2012. The ADF member was charged with one count of 
prejudicial conduct, four counts of ‘falsifying a service 
document’). The accused ADF member pleaded guilty to all 
charges  and received a fine of $2000 for two of the counts 
of falsifying a service document and loss of seniority to 
January 2012 for each of the other three offences. 
 
54. The fourth and final trial, a GCM was held in Canberra 
between 19 March and 3 April 2013. An Army Major was 
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charged with six offences involving variously the 
suppression, making away with and falsification of service 
documents. He was convicted on two counts of falsifying a 
service document and reduced in rank to Captain.  
 
Further Appeals to the DFDAT 
 
55. Contrary to the upward trend in the number of 
appeals, during 2012, no appeals were lodged in the 
DFDAT during 2013. 
 
OTHER MATTERS 
 
Investigative Provisions of the DFDA 
 
56. Shortcomings with the investigative provisions of the 
DFDA have been highlighted on a number of occasions by 
my predecessor and I am pleased to note that work to 
reform these provisions has been commenced by Defence 
Legal in cooperation with ADFIS and ODMP. I have two of 
my prosecutors involved in the working group to develop a 
legislative reform proposal to address identified deficiencies 
in the existing legislation. As previously noted this is also a 
matter that is being sponsored by the Military Justice 
Coordination Committee.  
 
Assistance to victims of service offences 
 
57. The positive management of victims of service offences 
has continued during the year, including close consultation 
with more vulnerable victims. Where appropriate during the 
reporting period, arrangements have been made for close 
family members of victims or other support officers to attend 
and provide support directly to victims during pre-trial 
preparations and during the trial. All of my prosecutors have 
been instructed to liaise closely with all witnesses, in 
particular victims.  
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58. Since my appointment I have engaged with the Head of 
the Sexual Misconduct Prevention and Reporting Office 
(SeMPRO) in order to : 
 

a.  Continue supporting victims of sexual 
offences, 

b. Ensure the roles, responsibilities and services 
offered by SEMPRO are understood by all 
prosecutors,  

c. Promote an understanding of the evidentiary 
and procedural framework of service tribunals, 
and 

d. Assist SeMPRO with the gathering of data, 
case studies and advice in order to assist their 
role in the education of ADF command and 
members.  

 
FINANCE 
 
59. ODMP was adequately financed during the reporting 
period and has complied with the Financial Management 
and Accountability Act (Cth) 1997 as well as the financial 
management policies of the Commonwealth. 
 
CONCLUSION 
 
60. In the short time since my appointment I have 
endeavoured to liaise closely with command across the 
three services both at the senior leadership level and 
across major ADF establishments and formations. A 
consistent theme is the concern held by commanders about 
delay in the disposal of disciplinary matters coming before 
superior service tribunals.  
 
61. The role that the DMP plays in independently exercising 
prosecutorial discretion is vital in maintaining confidence in 
the impartiality and fairness of the military discipline system. 
However, it is apparent to me that the effectiveness of the 
discipline system lies substantially in the perception and 
confidence in the system of commanders and the broader 
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ADF.  Protracted delay in this process is inimical to 
confidence in the discipline system. 
 
62. Reforms to the ADF disciplinary framework in the last 
decade, in particular the establishment of an independent 
investigative agency (ADFIS), independent Judge 
Advocates, Registrar of Military Justice and my own 
position, have resulted in manifest improvement in the 
military discipline system. I believe the next challenge is 
making these independent organisations operate with a 
higher degree of efficiency to deliver more timely outcomes 
for everyone involved in the disciplinary process. It is my 
intention to identify where these efficiencies lie both within 
ODMP and in the way we operate with other military justice 
agencies and to minimise delay and strengthen confidence 
in the system.  
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COMPLIANCE INDEX OF REQUIRED INFORMATION 
FOR STATUTORY AUTHORITIES 
 
(Senate Hansard, 11 November 1982, pp. 2261- 2262) 
 
Enabling Legislation  Defence Force Discipline Act 
    1982 
 
Responsible Minister Minister for Defence  
 
Powers, Functions &  Paragraphs: 1, 3-5 
Objectives 
 
Membership and Staff Paragraphs: 6-12, 19-20 
 
Information Officer  Mrs Janet Long 
    Executive Assistant to DMP 
    Office of the Director of Military 
    Prosecutions 
    Department of Defence 
    Level 3, 13 London Circuit 
    CANBERRA ACT 2600 
    Telephone: 02 6127 4403 
    Facsimile:   02 6127 4444 
 
Financial Statement  Paragraph: 53 
 
Activities and Reports Paragraphs: 10-51 
 
Operational Problems Paragraphs: 52 
 
Subsidiaries   Not applicable 
 
Online version of the report is available at  
http://www.defence.gov.au/publications/DMP_Annual_Report_2013.pdf
  
 

http://www.defence.gov.au/publications/DMP_Annual_Report_2013.pdf
































ANNEX B TO 
DMP REPORT 01 JAN 13 TO 31 DEC 13 

 
 
 
 

CLASS OF OFFENCE BY SERVICE - 2013 
 
 

Class of Offence1 NAVY ARMY RAAF TOTAL 
02 - ACTS INTENDED TO CAUSE INJURY 10 14 2 26 
03 - SEXUAL ASSAULT AND RELATED OFFENCES 5 6 1 12 
04 - DANGEROUS OR NEGLIGENT ACTS 
ENDANGERING PERSONS 

1 1  2 

05 – ABDUCTION, HARASSMENT AND OTHER 
OFFENCES AGAINST THE PERSON 

1 1  2 

08 - THEFT AND RELATED OFFENCES  7 1 8 
09 - FRAUD, DECEPTION AND RELATED 
OFFENCES 

10 17 15 42 

10 - ILLICIT DRUG OFFENCES 1 1  2 
13 – PUBLIC ORDER OFFENCES  1  1 
15 - OFFENCES AGAINST JUSTICE PROCEDURES, 
GOVERNMENT SECURITY AND GOVERNMENT 
OPERATIONS 

 1  1 

17 - SPECIFIC MILITARY DISCIPLINE OFFENCES 15 18 2 35 
Grand Total 43 67 21 131 

 
 

                                                 
1 The Class of Offence has been taken from the third edition of the Australian and New Zealand 
Standard Offence Classification (ANZSOC), 2011 which was developed for use within 
Australia and New Zealand for the production and analysis of crime and justice statistics by the 
Australian Bureau of Statistics. In addition to the 16 divisions within the ANZSOC a 17th 
category has been added to capture Specific Military Discipline Offences. 
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DIRECTOR OF MILITARY PROSECUTIONS


AUSTRALIAN DEFENCE FORCE


REPORT FOR THE PERIOD 1 JANUARY TO 31 DECEMBER 2013

PREAMBLE


1. The position of Director of Military Prosecutions (DMP) was established by section 188G of the Defence Force Discipline Act 1982 (Cth) (DFDA), and commenced on 12 June 2006. The office holder must be a legal practitioner of not less than five years experience, and be a member of the Permanent Navy, Regular Army or Permanent Air Force, or a member of the Reserves rendering full-time service, holding a rank not lower than Commodore, Brigadier or Air Commodore.


2. On 11 July 2013 the tenure of the inaugural DMP, Brigadier McDade, expired and I was appointed as DMP on 05 August 2013 for a period of five years. Group Captain Christopher Ward, acted as the DMP in the intervening period. I would like to take the opportunity to thank Brigadier McDade, for her hard work and determined efforts in establishing the office as the independent and effective prosecution service that it is. 

3.
Section 196B of the DFDA requires the DMP, as soon as practicable after 31 December each year, to provide to the Minister a report relating to the operations of the DMP. Herein is that report for the period 01 January to 31 December 2013.  

PROSECUTION POLICY

4. The primary function of the DMP is to carry on prosecutions for service offences in proceedings before courts martial or Defence Force magistrates.
 The factors to be considered in deciding whether to charge a person with a service offence, and if so, what offence is to be charged, are articulated in the prosecution policy at Annex A. The policy has been revised and updated having had the benefit of considering the policies of the Directors of Public Prosecutions of the states, territories and the Commonwealth in addition to the prosecution policies of other armed forces.

5. To promote transparency and to raise awareness of these factors and the related topics included in the policy, the policy is published via the Defence Restricted Network and the internet
. 

6. During the reporting period, no undertakings have been given to any person pursuant to section 188GD of the DFDA (relating to my power to grant immunity from prosecution); nor have any directions or guidelines been given in relation to the prosecution of service offences to investigating officers or prosecutors pursuant to section 188GE of the DFDA.

PERSONNEL


7. At the commencement of the reporting period, the office had established positions for 13 prosecutors (ranging in rank from Army Captain (E) to Brigadier (E)), a senior non-commissioned officer performing the duties of a Service Police Investigations Liaison Officer (SPILO), and seven civilian support staff.

8. Actual staffing levels at the end of 2013 are shown below
.

		Position

		Rank

		Status



		DMP

		Brigadier 

		Filled



		DDMP

		Colonel (E)

		Filled



		Senior Prosecutor

		Wing Commander 

		Filled



		Senior Prosecutor

		Lieutenant Colonel 

		Filled



		Business Manager

		Executive Level 1

		Filled



		Prosecutor

		Lieutenant Commander

		Filled



		Prosecutor

		Lieutenant Commander

		Filled



		Prosecutor

		Major

		Filled



		Prosecutor

		Major

		Filled



		Prosecutor

		Major

		Filled 



		Prosecutor

		Squadron Leader

		Filled



		Prosecutor

		Squadron Leader

		Vacant



		Prosecutor

		Flight Lieutenant

		Filled



		Prosecutor U/T

		Lieutenant

		Filled



		Service Police Investigation Liaison

		Warrant Officer Class 2 (E)

		Filled



		

		

		



		Executive Assistant

		APS 5

		Filled



		Paralegal

		APS 5

		Filled



		Paralegal

		APS 5

		Vacant



		Paralegal

		APS 4 

		Filled



		Paralegal

		APS 4

		Vacant



		Paralegal

		APS 4

		Vacant



		

		

		





9. Deployments. During the reporting period, the Deputy Director (Group Captain Ward) deployed to the United Nations Mission in the South Sudan for a period of at least 12 months. Air Force approved continuous full time service for Group Captain John Harris, SC, an RAAF specialist reservist to cover the vacancy until January 2015.

10.  Another prosecutor, a Major, was deployed on OP SLIPPER in August. Army approved the continuous full time service of a reserve Major to cover this vacancy until the member’s replacement posted into the unit in January 2013. 

11. Although the loss of two personnel for deployment represents a considerable loss of manpower in a comparatively small organisation I am mindful that such opportunities broaden the operational experience of full time legal officers and assist in supporting the high demand for legal officers for military operations. I am grateful to both Air  Force and Army for their efforts in promptly filling these vacancies.

EXTERNAL ASSOCIATIONS

12. During the period it was not mandatory for ADF legal officers to hold a practising certificate although a recent change in Defence Legal policy has now mandated practising certificates for full time legal officers. Any legal officer who is posted to assist me in accordance with section 188GQ of the DFDA is required to obtain a practising certificate as soon as possible. During the reporting period, all legal officers at ODMP either already held, or obtained soon after their posting, a practising certificate. Prosecutors of this office completed the legal ethics training provided to all Defence legal officers and will continue to do so.

13. Since 2007, ODMP prosecutors have been admitted as members of the Australian Association of Crown Prosecutors (AACP). The AACP is comprised of Crown or State prosecutors from every Australian jurisdiction and some jurisdictions in the Pacific region. One of the prosecutors at ODMP is also an office holder in the organisation. 

14. The Office is an organisational member of the International Association of Prosecutors.

INTERNAL (DEPARTMENT OF DEFENCE) LIAISON


15. During the reporting period, I reported regularly to the Chief of the Defence Force and the Service Chiefs. The reports contained information for the reporting period on new briefs of evidence referred to ODMP, the outcomes of briefs closed, the number of trials before Defence Force magistrates (DFMs), Restricted Courts Martial (RCM) and General Courts Martial (GCM), referrals to the Registrar of Military Justice (RMJ) and included statistics giving a general overview of matters referred to me. 

16. When appointed, I was directed by the Minister to provide him with quarterly reports on the operation and workload of the Office and matters which may have implications for the command or operational imperatives of the ADF. I have provided those reports to the Minister.


17. The Military Justice Coordination Committee (MJCC) met periodically during the year. This committee was created in response to the Street/Fisher recommendation that a committee be formed to:

oversee and coordinate DFDA action items and facilitate future efficiencies across the principal responsible DFDA agencies. 

The Committee has provided an effective forum to initiate amendments to the DFDA. Work on issues concerning the difficulties with drug offences under the DFDA and the need to modernise the investigative provisions under Part VI of the DFDA which were raised in the committee in the previous reporting period have been progressed. Officers from ODMP are engaged with Defence Legal and the ADF Investigative Service (ADFIS) in the ongoing work to seek legislative amendments in these two areas. 



18. During the reporting period, significant effort was made to continue support for the Defence Police Training Centre in its training of service police in investigations and the management of investigations. I recently attended the Training Centre as the reviewing officer for the recent march-out parade of the Service Police Basic Course and have also instructed on the Investigator’s Course.

19. I regard the relationship between ADFIS, service police and ODMP as crucial in ensuring the efficient and effective disposal of service discipline matters. It is my intention to take every opportunity to foster that relationship at all levels.

20. Since my appointment I have also endeavoured to consult with commanders across the three services. This has included meeting with the CDF and three service chiefs as well as meeting and discussing concerns and issues with commanders on the ground across the country, including the Army pre-command course. 

21. I am cognisant that while my office and the execution of my duties under the DFDA are statutorily independent they are done on behalf of command and for the purpose of maintaining service discipline. These visits have been valuable and instructive. They have allowed me to identify the issues that concern command and have provided me with direction to review and reform the business processes of ODMP to achieve better outcomes and identify where greater efficiencies might be made. 

CONTACT WITH MILITARY PROSECUTING AUTHORITIES OF OTHER ARMED FORCES AND OTHER ORGANISATIONS


22. Between 24 and 30 November 2013, a prosecutor from my office attended a seminar conducted by the NATO School Oberammergau (NSO) in co-operation with International Institute of Higher Studies in Criminal Sciences (ISISC) held in Siracusa, Italy. 


23. The aim of the seminar was to provide military and civilian legal advisors an understanding of Shari’a law and possible implications on military operations in Islamic States. In particular, the seminar focused on Islamic international law and international humanitarian law; the Islamic criminal justice system, the rule of law in post-conflict Muslim societies as well as transitional justice in contemporary post-conflict Muslim societies.


24. 



TRAINING OF PROSECUTORS


25. During the reporting period, all new prosecutors were provided with one-on-one instruction and in-house training. Courses completed by prosecutors during the reporting period included ADF Legal Training Modules as well as general service courses including pre-requisite promotion courses.

26. A range of training is provided in-house by prosecutors and other subject matter experts. This training assists in prosecutors meeting their mandatory continuing legal education requirements. 

CASELOAD


27. During the reporting period, 29 DFM hearings were held, 10 RCM and four GCM. Thirty matters were not proceeded with due to the determination that there was no reasonable prospect of success, or that to prosecute would not have enhanced or enforced service discipline. Thirty three matters were referred back for summary disposal. Six matters were referred to civilian Directors of Public Prosecution for prosecution pursuant to the extant DMP-DPP memorandum of understanding.

28. As at 31 December 2013, ODMP had 61 open matters. Annex B shows matters by Service, which were dealt with during the reporting period.

PROCESS


29. I have commenced a review of the management of files in the office to explore the possibility of a more efficient rate of disposal of matters. This review will examine not only how files are managed within the office but also where ODMP may assist the service police, the RMJ and the Director of Defence Counsel services (DDCS) in reducing the average time taken for matters to be brought to trial or otherwise dealt with. 

SIGNIFICANT CASES DURING THE REPORTING PERIOD

Li v Chief of Army [2013] HCA 49 (27 November 2013)

30. Li v Chief of Army [2012] ADFDAT 1- On 8 April 2011, Major Li was convicted by RCM of creating a disturbance on service land contrary to subsection 33(b) of the DFDA. He was sentenced to a fine of $5000, $3000 of which was suspended, and a severe reprimand.
 His appeal to the Defence Force Discipline Appeal Tribunal (DFDAT) was heard on 16 December 2011 and the decision of the DFDAT dismissing the appeal was delivered on 16 March 2012.



31. The decision of the DFDAT was appealed to the full court of the Federal Court which upheld the decision of the DFDAT. Special leave to appeal to the High Court was granted and the matter was heard on 13 October 2013. 

32. Two questions of law were raised on appeal both of which concerned the operation of DFDA s 33(b) creating a disturbance on service land. The first concerned the requirement for there to be a threat of violence in order for there to be a ‘disturbance,’ the second question concerned the precise physical and fault elements relating to the ‘creating’ of a disturbance. 

33. The High Court held that a disturbance consisted of a ‘non-trivial interruption of order’ and that ‘quarrelling may, in a particular context, be enough.’ On the matter of the elements of the offence the court held that an accused had to have intentionally done an act and that act has resulted in a disturbance, furthermore they held that he either ‘believed that the act would result in a disturbance’ or was reckless to that fact.

34. The court held the Judge Advocate’s directions during the court martial were erroneous so far as the elements of the offence were concerned. The conviction was quashed. There is no intention to retry Major Li.  

Yewsang v Chief of Army [2013] DFDAT 1

35. On 23 August 2012 Sergeant Yewsang was convicted  by a DFM on one count of obtaining a financial advantage by deception and one count of making a false statement in relation to an application for a benefit. He was reduced in rank to Corporal and awarded a severe reprimand on both counts. The charges concerned the overpayment of travel allowances to Sergeant Yewsang when he claimed for travel by car but instead used the money to purchase less expensive airline tickets.

36. On 21 March 2013 the DFDAT allowed the appeal in part and found that in relation to the obtaining a financial advantage charge the DFM erred in law by finding that then-Sergeant Yewsang had been dishonest. The finding of guilt on the other charge was not disturbed.

Ferdinands v Chief of Army [2013] DFDAT 2

37. Mr Trevor Ferdinands was originally charged with two counts of assault in 1999. He was acquitted on one charge and convicted on the other and reduced in rank from Corporal to Private. At the trial and ever since Mr Ferdinands has strenuously denied the charges and has sought to appeal the decision on multiple occasions. 

38. The DFDAT considered an application for an extension of time in order to seek leave to appeal and a number of other oral applications made before the tribunal on 28 February 2013. The tribunal dismissed all applications. 


Ferdinands v Chief of Army [2013] FCAFC 103 


39. Mr Ferdinands took the decision of the DFDAT in Ferdinands v Chief of Army [2013] ADFDAT 2 to the Full Court of the Federal Court.

40. The Federal Court dismissed Mr Ferdinand’s proceedings bought under the Defence Force Discipline Appeals Act 1955 and further ordered the Registrar of the Court to require Mr Ferdinands, in the event of any further application to the Court, to show cause why ‘the proceeding should not be dismissed as vexatious and an abuse of process.’ 

King v Chief of Navy [2013] DFDAT 3


41. Captain King was convicted by a GCM panel on 12 December 2012 of four counts of obtaining a financial advantage and three counts of obtaining a financial advantage by deception arising from conduct during the period February to August 2011. He was acquitted of a number of similar offences during this period and the earlier period of April 2010 – February 2011. The offences involved Captain King’s receipt of separation and other allowances while he was posted as CO HMAS Albatross in Nowra and the fact that during that period he separated from his wife and failed to inform the chain of command. 

42. Captain King lodged a Notice of Appeal with the DFDAT against his convictions. During the appeal hearing, the members of the DFDAT raised an issue which had not been the subject of the appeal, namely whether the Judge Advocate had correctly directed the GCM panel on the construction of the term ‘normally lives with’, as it pertains to categorisation of members and their dependants.

43. The DFDAT heard oral arguments for the appeal on 3 to 4 April 2013. On 28 May 2013 the DFDAT allowed the appeal and quashed each of the seven convictions recorded against Captain King on three grounds:

a. That the Judge Advocate had erred in her directions to the panel with regard to the term ‘normally lives with’,

b. That the convictions were inconsistent with acquittals for conduct during the earlier period, and

c. That the Judge Advocate erred in allowing emails sent between CAPT King and other parties to be admitted into evidence. 

Leith v Chief of Army [2013] ADFDAT 4

44. Corporal Leith was charged with two offences being one count of theft (DFDA s.47C) and one count of disobeying a lawful command (DFDA s.27 (1)). The charges arose from Corporal Leith’s failure to correctly carry out a range clearance and the retention of three electric detonators following a live fire training activity. The trial was conducted at Townsville during the period 28 February to 2 March 2012 before a DFM. Corporal Leith pleaded not guilty to each of the charges. The DFM convicted him of both counts and sentenced Corporal Leith to be reduced to the rank of Private on the first charge and a severe reprimand on the second charge.

45. There were four grounds of appeal advanced by Corporal Leith. The first two of these concerned the admissibility of exchanges between him and another senior NCO under DFDA s 101J, the third ground related to the content of the command given to Corporal Leith to conduct a range clearance and the final ground was a claim of ‘double jeopardy’ on the basis that Corporal Leith had also been charged and convicted by Queensland Police under s 34 of the Explosives Act 1999 (Qld)

46. The DFDAT dismissed the appeal. 

McLaren v Chief of Navy [2013] ADFDAT 5

47. Lieutenant McLaren was charged with two offences, being one act of indecency, and (in the alternative) one count of prejudicial conduct. The incident giving rise to the charges occurred on 2 January 2012 onboard HMAS Parramatta, it was alleged that Lieutenant McLaren had used a mirror to look into the shower cubicle being used by a female member of the ship’s company. 

48. The RCM was conducted at Defence Plaza, Sydney between 30 April and 4 May 2012. McLaren pleaded not guilty to each of the charges. The panel convicted him of the act of indecency and he was sentenced to be reduced to the rank of Sub Lieutenant and fined $5762.25 (conditionally suspended for a period of 12 months).


49. On 14 December 2012 Sub Lieutenant McLaren lodged an appeal with the DFDAT claiming that the Judge Advocate had misdirected the panel in relation to a number of 

50. matters. On 29 Nov 13, the DFDAT allowed the appeal only on the grounds that the Judge Advocate had misdirected the panel on the law in relation to the use of the statements made by the complainant immediately after the incident and that this misdirection amounted to a substantial miscarriage of justice. 

51. 









































52. 

Afghanistan – Detainee Management – Allegations of Procedural Misconduct

53. In January 2011, ADFIS commenced an investigation into allegations that previous members of the Detainee Management Team within the ADF Initial Screening Area in Afghanistan did not comply with procedures relating to the management and administrative processing of detainees and in particular the requirement to maintain accurate records of that management and processing.

54. Following the ADFIS investigation and subsequent referral of a brief of evidence to this Office, four members of a previous Detainee Management Team were charged with service offences alleging falsification of service documents about detainees.

55. The first of the DFM trials for the disciplinary offences occurred on 27 July 2012 in Darwin. The accused ADF member was initially charged with ‘falsification of a service document’ but this charge was substituted at trial with a charge of ‘prejudicial conduct’. The accused pleaded guilty to the charge and received a severe reprimand.

56. The second trial was held in Darwin on 23 August 2012. The ADF member was charged with two counts of ‘falsifying a service document’ to which he pleaded not guilty. The member was convicted of both charges and received a reprimand for each offence.

57. The third trial was held in Townsville on 21 November 2012. The ADF member was charged with one count of prejudicial conduct, four counts of ‘falsifying a service document’). The accused ADF member pleaded guilty to all charges  and received a fine of $2000 for two of the counts of falsifying a service document and loss of seniority to January 2012 for each of the other three offences.

58. The fourth and final trial, a GCM was held in Canberra between 19 March and 3 April 2013. An Army Major was charged with six offences involving variously the suppression, making away with and falsification of service documents. He was convicted on two counts of falsifying a service document and reduced in rank to Captain. 

Further Appeals to the DFDAT

59. 

60. 

61. Contrary to the upward trend in the number of appeals, during 2012, no appeals were lodged in the DFDAT during 2013
.

OTHER MATTERS




62. 

Investigative Provisions of the DFDA

63. Shortcomings with the investigative provisions of the DFDA have been highlighted on a number of occasions by my predecessor and I am pleased to note that work to reform these provisions has been commenced by Defence Legal in cooperation with ADFIS and ODMP. I have two of my prosecutors involved in the working group to develop a legislative reform proposal to address identified deficiencies in the existing legislation. As previously noted this is also a matter that is being sponsored by the Military Justice Coordination Committee. 

Assistance to victims of service offences


64. The positive management of victims of service offences has continued during the year, including close consultation with more vulnerable victims. Where appropriate during the reporting period, arrangements have been made for close family members of victims or other support officers to attend and provide support directly to victims during pre-trial preparations and during the trial. All of my prosecutors have been instructed to liaise closely with all witnesses, in particular victims. 

65. Since my appointment I have engaged with the Head of the Sexual Misconduct Prevention and Reporting Office (SeMPRO) in order to :


a.  Continue supporting victims of sexual offences,


b. Ensure the roles, responsibilities and services offered by SEMPRO are understood by all prosecutors, 

c. Promote an understanding of the evidentiary and procedural framework of service tribunals, and


d. Assist SeMPRO with the gathering of data, case studies and advice in order to assist their role in the education of ADF command and members. 

e. 



66. 

FINANCE

67. ODMP was adequately financed during the reporting period and has complied with the Financial Management and Accountability Act (Cth) 1997 as well as the financial management policies of the Commonwealth.

CONCLUSION


68. In the short time since my appointment I have endeavoured to liaise closely with command across the three services both at the senior leadership level and across major ADF establishments and formations. A consistent theme is the concern held by commanders about delay in the disposal of disciplinary matters coming before superior service tribunals. 

69. The role that the DMP plays in independently exercising prosecutorial discretion is vital in maintaining confidence in the impartiality and fairness of the military discipline system. However, it is apparent to me that the effectiveness of the discipline system lies substantially in the perception and confidence in the system of commanders and the broader ADF.  Protracted delay in this process is inimical to confidence in the discipline system.

70. Reforms to the ADF disciplinary framework in the last decade, in particular the establishment of an independent investigative agency (ADFIS), independent Judge Advocates, Registrar of Military Justice and my own position, have resulted in manifest improvement in the military discipline system. I believe the next challenge is making these independent organisations operate with a higher degree of efficiency to deliver more timely outcomes for everyone involved in the disciplinary process. It is my intention to identify where these efficiencies lie both within ODMP and in the way we operate with other military justice agencies and to minimise delay and strengthen confidence in the system. 


71. 

72. 

73. 
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� Section 188GA (1) (a) of the DFDA.



� Currently filled by an Army Reserve Officer on Continuous Full Time Service.



� On Review, this fine was reduced to $3000 ($2500 suspended). 



� � HYPERLINK "http://www.austlii.edu.au/au/cases/cth/FCA/2012/808.html" ��Major Ting Li v Chief of Army [2012] FCA 808 (1 August 2012)�.



� The appeal was dismissed by a majority of the Full Court of the Federal Court of Australia on 26 February 2013, see Li v Chief of Army [2013] FCAFC 20



� On 21 March 2013, the DFDAT allowed the appeal by CPL Yewsang in part. The DFDAT quashed the first-mentioned conviction and dismissed the appeal against the second-mentioned conviction. Ashley Yewsang v Chief of Army [2013] ADFDAT 1



� On 21 March 2013, the application for an extension of time in which to appeal was refused. The DFDAT explained that the application fell within the legal description of “frivolous and vexatious”. Ferdinands v Chief of Army [2013] ADFDAT 2







�Confirm with LEUT Glisenti



�These figures were erroneous in 2012 – the APS 6 position was dissolved with the EL1 posn creation and the APS 3 posn was removed 2 yrs ago. I don’t believe we need to point this out. If there is a question raised we can explain the difference between 2012 and 2013.



�According to 2012 report Mclaren was lodged in Dec 12 and there are no matters currently listed. 









