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OFFICIAL Sensiti

Barnett and the Department of Defence re: Sheean [2019] DHAAT 09 (23 July 2019)

Key points

e The 2019 review of the Defence Honours and Awards Appeals Tribunal into the case of
Ordinary Seaman Edward Sheean contradicts an earlier comprehensive inquiry conducted by
the same Tribunal into the same matter from 2011 to 2013. It does so in the absence of new
evidence.

e The 2019 review also contradicts clear and well-established Government policy on the award
of historic VCs.

e The Government is not required to respond to the Tribunal. However, given the Applicant
will be provided with a copy of the 2019 review, a response is likely to be necessary.

e Any Government response to the Tribunal’s findings should be settled with the Prime
Minister.

e We would recommend that the Government reject the findings of the Tribunal by
correspondence from the Minister for Veterans and Defence Personnel to the Tribunal.

Background
The Defence Honours and Awards Appeals Tribunal

The Tribunal is established under the Defence Act 1903 (the Act), to provide applicants with a right
of appeal in relation to Defence honours and awards.

The Minister’s second reading speech, presented during parliamentary debate of the legislative
amendments which established the Tribunal, indicates the intention that the Tribunal would be the
final arbiter in Defence honours and awards matters within its jurisdiction, subject to usual
administrative and judicial review laws:

“The tribunal’s recommendations back to the decision maker will be the final step in the
review process. However, a person will be able to apply for review of tribunal decisions
under the Administrative Decisions (Judicial Review) Act 1977, and under section 39B of the
Judiciary Act 1903.”

Under the Act, the Tribunal can review Defence decisions to refuse to recommend a person for a
Defence honour or award, in response to an application. However, the Act does provide for the Chair
of the Tribunal to dismiss an application for review in circumstances where the matter has already
been adequately reviewed.

The case of Ordinary Seaman Edward Sheean in 1942

Sheean was the subject of a contemporary nomination process which resulted in the posthumous
award of the Mention in Despatches (MID) for his actions in 1942.

This case is one of thirteen cases involving deceased servicemen considered by the Tribunal in its
2011-13 Inquiry into unresolved recognition for past acts of naval and military gallantry and valour
(the Valour Inquiry).
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The Valour Inquiry reviewed this original decision and “concluded that Sheean’s actions displayed
conspicuous gallantry but did not reach the particularly high standard required for recommendation
for a VC.” It recommended that “no action be taken to award Ordinary Seaman Sheean a VC or other
further form of recognition for his gallantry or valour”.

The Valour Inquiry also carried out a review of the merits of the case and “concluded that there was
not sufficient evidence to find that there was a manifest injustice with regard to the outcome of the
recommendation concerning Sheean. The Tribunal was also satisfied that there was no new
evidence to support the reconsideration of Sheean for a VC for Australia.”

The Government accepted the recommendations of the Valour Inquiry in 2013.

The 2019 Review

Despite the Tribunal having already reviewed this case as part of its Valour Inquiry, the Chair of the
Tribunal chose to proceed with another review of the Sheean case, on application by Mr Barnett,
seeking review of a decision by Chief of Navy in 2018 to refuse to recommend the award of a VC.

In our view, the fact that the Tribunal has effectively reviewed its previous review does not align
with the intended purpose of the Tribunal as the final arbiter in Defence honours and awards
matters.

The 2019 review “is not concerned with the process adopted in 1942 in submitting Sheean for
medallic recognition”. Rather, it has carried out a full merits review of the incident. It has not
reviewed the process of the original decision to award the MID. By comparison, the Valour Inquiry
conducted both a process review and a merits review of the Sheean case in 2011-13. On that basis,
the Valour Inquiry was a more comprehensive review of the case.

The Act provides that when reviewing a reviewable decision, the Tribunal is bound by the ‘eligibility
criteria’ that governed the making of the original decision. The 2019 review applies a strict approach
to the eligibility criteria as articulated in the VC Regulations. In practice, the eligibility criteria applied
to the VC include the Regulations, and the other rules and procedures applicable in the
circumstances.

It is not apparent that the 2019 review had any new evidence available to it which had not already
been considered by the Valour Inquiry.

The evidentiary standards for recommending the award of the Victoria Cross were and are the
highest of standards. Recommendations rely on a nomination raised by the commanding officer in
the field supported by contemporary eyewitness accounts. Three independent witness statements
are considered the minimum necessary to support a recommendation.

The 2019 review acknowledges that “Government policy is a relevant consideration in a merits
review by a tribunal, and it is usually applied in the absence of cogent reasons not to follow such
policy.”

Defence, as Respondent in the 2019 review, maintained that, as a matter of policy, no retrospective
honours and awards would be considered unless it could be demonstrated that there had been
maladministration, or compelling new evidence presented that was not available to the decision-
makers at the time.
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The 2019 review expresses a view that “[Defence] policy ... is at odds with the eligibility criteria for
the VC, and indeed, all of the Gallantry Regulations ...” but does not further explain this concern.
Importantly, the Tribunal does not identify any strong reasons for diverging from clear Government
policy in this case.

The policy in relation to historical award of the VC

The Department of the Prime Minister and Cabinet advised the then Chair of the Tribunal in 2012
that “successive governments’ policy to date has been to only make recommendations to The Queen
for recognition of past acts in cases in which a finding was made that the lack of recognition was
manifestly unjust”.

The (March 1994) Report of the Committee of Inquiry into Defence and Defence Related Awards
states (page 11):

“In 1952, the Queen agreed that there could be no further review of awards for actions
during and arising out of World War Il. This decision was taken to ensure that arrangements
previously put in place by the British Government and other governments of the British
Commonwealth would not be altered. The feeling was that any variation or new award could
only have given rise to new anomalies and throw out of balance the decisions made at that
time by those involved in the campaigns of World War Il and its aftermath. The Queen’s
position on this matter was reaffirmed in 1965.”

Recommendations of the 2019 Review

When reviewing an honour, as opposed to an award, the Tribunal has no decision-making power and
can only make recommendations to the Government.

The 2019 review makes two recommendations, that:

1. The decision by the Chief of Navy to refuse to recommend the award of the Victoria Cross
for Australia to ... Sheean ... be set aside.

2. The Minister recommend ... that ... Sheean be posthumously awarded the Victoria Cross for
Australia ... [for his actions] ... on 1 December 1942.

In our view, both these recommendations are flawed.

In relation to Recommendation 1, we note that a recommendation for the award of the Victoria
Cross for Australia can only be made by the Minister. The Chief of Navy cannot recommend the
award of the Victoria Cross for Australia. Ipso facto, the Chief of Navy cannot refuse to recommend
the award of the Victoria Cross for Australia. On that basis, there is arguably no valid decision by the
Chief of Navy to be set aside.

In relation to Recommendation 2, Sheean was posthumously awarded the Mention in Despatches for
his actions on 1 December 1942. Only one award or honour should be awarded in recognition of a
particular act. In any event, the findings of the 2011 Valour Inquiry, being a more comprehensive
review of the matter, and consistent with Government policy in this regard, are to be preferred.
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We understand that the Tribunal has provided the report of the 2019 review to the Minister for
Veterans and Defence Personnel because that minister is responsible for the Tribunal within the
Defence portfolio. However, as this review concerns the Victoria Cross for Australia any
consideration of recommendation for that award requires the involvement of the Minister for
Defence and the Prime Minister. On that basis, the Government response to the 2019 review should
be settled with the Minister for Defence and the Prime Minister.

Options for Government

The Government could either accept; not respond to; or reject the Tribunal’s recommendations.

Option 1: Accept

If the Government accepts the recommendations of the Tribunal, the Minister for Defence (in
consultation with the Prime Minister) will need to write to The Queen to recommend the award of
the Victoria Cross for Australia to Ordinary Seaman Sheean. The decision rests with The Queen.

This is not recommended for the reasons set out below. It would also generate significant pressure
on the Government to reconsider large numbers of similar historic cases.

Option 2: Not Respond

There is no formal requirement for the Government to respond to or implement the
recommendations of the Tribunal. However, the Act requires the Tribunal to provide the report of
the review to the applicant which will likely generate expectations of a response. The outcomes of
the 2019 review, when widely known, will certainly provoke renewed advocacy for reviews of other
historic cases.

Option 3: Reject
The Government could reject the recommendations of the 2019 review on the basis that:

1. The matter was adequately reviewed by the Defence Honours and Awards Appeals Tribunal in
its 2011-13 Inquiry into unresolved recognition for past acts of naval and military gallantry and
valour (the Valour Inquiry), which recommended that “no action be taken to award Ordinary
Seaman Sheean a VC or other further form of recognition for his gallantry or valour”. The
Government accepted the recommendations of the Valour Inquiry in 2013.

2. The 2019 review does not present any compelling new evidence that might support
reconsideration of the decision, made by the competent authorities at the time, to recognise
the gallant actions of Ordinary Seaman Sheean on the HMAS Armidale on 1 December 1942
with the award of a Mention in Despatches (MID).

3. Implementation of the 2019 review’s recommendations would inevitably result in requests for
further reviews of the Tribunal’s previous inquiries and reviews, and such an outcome would
not be in keeping with the aim of Tribunal being the final arbiter of Defence honours and
awards matters.
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4. Clear Government policy, informed by Her Majesty’s expressed views, would only allow the
award of a VC in this case in the light of new compelling evidence, or in a case of manifest
injustice. Neither of these conditions exist here.

Having settled the Government response with the Minister for Defence and the Prime Minister, the
Minister for Veterans and Defence Personnel could write to the Chair of the Tribunal advising the
Government response and requesting that the Tribunal advise the parties of the outcome.

20 Sept 2019
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MINDEF statement to Senate 13.05.20

Ordinary Seaman Sheean

Mr President, | would like to answer a question | took on notice
from Senator Lambie in Question Time yesterday regarding the

matter of Ordinary Seaman Edward “Teddy” Sheean.

As outlined by Senator Lambie yesterday, Ordinary Seaman
Sheean was killed in action on 1 December 1942 — actions that

displayed conspicuous gallantry.

Sheehan was the subject of a contemporary nomination
process which resulted in the posthumous award of Mention in

Despatches for his actions in 1942.

This award was reviewed by the Defence Honours and Awards
Appeals Tribunal in its 2011-13 Valour Inquiry, which
recommended that “no action be taken to award Ordinary
Seaman Sheean a Victoria Cross or other further form of

recognition for his gallantry or valour”.

The Government accepted the recommendations of the Valour

Inquiry in 2013.



The Victoria Cross for Australia is Australia’s highest decoration
for gallantry, and is the only award in the Australian honours

and awards system that is approved by the Sovereign.

Clear Government policy, informed by Her Majesty The
Queen’s expressed views, would only allow the award of the
Victoria Cross in light of compelling new evidence or in a case

of manifest injustice.

In 2019, the Tribunal conducted a review of the Valour Inquiry’s
recommendation in relation to the Sheean award, and

subsequently reported to Government.

Having received confirmation last night, | am able to advise the
Senate today that it is the Government’s view that the 2019
review by the Tribunal did not present any compelling new
evidence that might support reconsideration of the Valour

Inquiry’s recommendation.

This is also the view of Defence.



Mr President, | must emphasise that the outcome of the
Government’s decision in no way detracts from the service,

bravery and sacrifice of Ordinary Seaman Sheean.

The Royal Australian Navy continues to commemorate the
service of Teddy Sheean in a number of ways, including through

the naming of a Collins class submarine, HMAS Sheean.

This is a rare form of commemoration in recognition of Teddy
Sheean’s exceptional service to our nation and ultimate

sacrifice.
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OMINDEF Advice
MC20-001734

BRAZIL, HILARY

Subject: LIMITED DISTRIBUTION: Advice on Correspondence from Mr Mark Sullivan,
Defence Honours and Awards Tribunal

Question Asked / Reason for Department Providing this Advice:

OMINDEF is seeking urgent advice on the matters raised by Mr Mark Sullivan, Chair of the
Defence Honours and Awards Tribunal, in the letter addressed to Minister Reynolds, about
recognition for Ordinary Seaman Edward (Teddy) Sheean.

Response:

Mr Sullivan raised three main concerns in his letter. They are that the Minister for Defence
erred in advising the Senate that the Tribunal conducted a review of the Valour Inquiry; that
the Minister ‘misrepresented the statutory function of the Tribunal’; and that the Minister
‘misstated the standing of a purportedly clear government policy’ regarding the
circumstances in which a decision not to award a Victoria Cross will be revisited.

Mr Sullivan’s advice that the Minister erred in her statement to the Senate on 13 May 20
when she stated that the Tribunal reviewed the outcome of the Valour Inquiry in 2019 is
technically correct. The Tribunal reviewed the 2018 decision of the Chief of Navy.

However the Chief of Navy’s decision was to uphold both the recommendations of the
Valour Inquiry and the Australian Government’s decision to accept those recommendations.
In this respect, the Valour Inquiry featured significantly in the decision of the Chief of Navy.
Mr Sullivan’s concern that the Minister misrepresented the statutory function of the
Tribunal seems to be a reference to the Minister stating that the Tribunal’s review did not
present any compelling new evidence. Mr Sullivan is concerned about any implication that
the Tribunal should not conduct a full merits review of a case.

However the Minister does not state that the Tribunal must find new evidence in making its
determination, she stated that the government followed its own policy in requiring
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compelling new evidence or manifest injustice and having considered the Tribunal’s review
did not find any reason to reconsider the decision.

The Australian Government in its considerations of the recommendation is not obliged to
accept the recommendations of the Tribunal.

Defence supports the Australian Government’s decision to not accept the recommendation
of the Tribunal to award Ordinary Seaman Sheean the Victoria Cross.

Mr Sullivan’s concern that the Minister misstated the standing of the government’s policy is
based on the fact that the policy is not articulated in the Defence Act 1903 (the ‘Act’) and is
allegedly inconsistent with the Act.

Government policy is that the thresholds of maladministration or compelling new evidence
must be met before a retrospective award, or upgrade to an award, including a Victoria
Cross be considered. These thresholds were established during the Valour Inquiry and
adopted for administration of all Defence reviews for retrospective recognition. Defence
regularly reiterates this position to the Tribunal in submissions for all other cases for
retrospective honours.

This policy is not inconsistent with the Act, and instead provides guiding principles as to
what the Government should look for when considering a retrospective award, or upgrade
to an award. The Tribunal currently does not apply this policy. It does not have to. This does
not prevent the government from adopting and applying the policy.

In Ministerial Advice to the Minister for Veterans and Defence Personnel dated 14 April 20
(an information copy was provided to the Minister for Defence), Defence advised that the
2019 review of the Tribunal considered no new evidence. In his letter, Mr Sullivan states
that the facts as determined by the 2019 review “advanced on those considered in the
Valour Inquiry”. The 2019 review conducted a full merits review and therefore put different
weight on the evidence available. The Valour Review sought to consider whether there was
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compelling new evidence that was not put to the original decision maker or manifest
injustice.

How was the case referred to the Tribunal and what are the facts around this?

On 10 August 2017, Mr Guy Barnett wrote to the Chief of Navy seeking a review of the
recognition for Ordinary Seaman Edward Sheean for his actions during the sinking of
HMAS Armidale on 1 December 1942.

On 31 July 2018, the Chief of Navy advised Mr Barnett he had considered the findings of the
2011-2013 Valour Inquiry and the fact the recommendations of that Tribunal were accepted
by the Government. The Chief of Navy said he also considered Mr Barnett’s submission and
was of the view that there is no new evidence that supports reconsideration or review of
the Tribunal’s conclusions.

On 30 October 2018, The Hon Guy Barnett MP applied to the Tribunal for a review of the
Chief of Navy’s decision to not review Ordinary Seaman Sheean’s actions for further
recognition. If an application is properly made to the Tribunal, pursuant to s 110VB(1) of the
Defence Act 1903, the Tribunal has jurisdiction to review a ‘reviewable decision’. That term
is defined in s 110V(1) of the Act and includes a decision made by a person within the
Defence Force to refuse to recommend a person for an honour in response to an
application.

On 8 November 2018, Mr Mark Sullivan wrote to the Secretary of Defence, Mr Greg
Moriarty requesting Defence provide a response. In accordance with the Tribunal’s
Procedural Rules, the report was to include the findings on material questions of fact and
the reasons for its decision, and a reference to the evidence on which the findings were
based.

How the tribunal in 2018 was reviewing in terms of the Act as compared to the Valour
Inquiry?

The Defence Honours and Awards Appeals Tribunal has a review function (in Division 3) and
an inquiry function (in Division 4) under part VIIC of the Defence Act 1903 (the “Act”). The
Act allows the Tribunal to conduct a review on a reviewable decision; that is a refusal to
recommend a person or a group of people for an honour or an award where the decision is
made by or on behalf of the Minister, by the Department or by a person within the Defence
Force, so long as it was made after 3 September 1939 or relates to service rendered after
that date. This limb of the Tribunal is simply the review of decisions. This is the function that
the Tribunal was performing in relation to the 2019 review.

Importantly the Act states that the Tribunal does not have the power to affirm or set aside
decisions relating to a defence honour, they can only make recommendations to the
Minister. ‘Honours’ are defined in the Defence Regulation 2016 and include the Victoria
Cross. Therefore the decision does not lie with the Tribunal, and the Minister ultimately
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decides whether to (in the case of a Victoria Cross) recommend the award of the honour, or
refuse to recommend the award.

The inquiry function of the Tribunal, such as was used for the Valour Inquiry, is separate to
the Tribunal’s review function. The Minister may direct the Tribunal in writing to hold an
inquiry into a specified matter concerning honours or awards for eligible service. The
Tribunal must inquire into the matter and report to the Minister on the outcomes of their
inquiry. For the Valour Inquiry, the Tribunal was directed to inquire into and make
recommendations about the eligibility of certain specified members to be awarded the
Victoria Cross, or other forms of appropriate recognition. In this sense, the Valour Inquiry
may seem similar to a review, however the Minister may determine terms of reference and
provide other guidance and direction for an inquiry, whereas the Minister may not do so for
a review.

In either case, the Minister is not bound to follow any recommendations made by the
Tribunal.

Decision making - Victoria Cross — role of the sovereign and role of the minister / prime minister

In her Letters Patent of 15 January 91, Her Majesty Queen Elizabeth the Second ordained
that the award of the Victoria Cross was to be governed by the Victoria Cross Regulations.
Those Regulations provide (at section 7) that:

Awards of the decoration shall be made, with the approval of the Sovereign, by
Instrument signed by the Governor-General on the recommendation of the Minister.

In this instance ‘the Minister’ is defined in these Regulations as ‘the Minister of State for
Defence’, which encompasses all Ministers sworn to administer the Department of Defence.
The convention for the award of the Victoria Cross is that only the Minister for Defence (not
any of the other Ministers in the Portfolio) would make any such recommendation.

Further, the Department of the Prime Minister and Cabinet has advised that because the
Victoria Cross is the only award in the Australian honours system that requires the approval
of Her Majesty The Queen, any recommendation should go through the Prime Minister.
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As such, they have advised that the Minister for Defence should seek the Prime Minister’s
agreement to convey a recommendation to The Queen.

Therefore in a practical sense, Defence would make a recommendation to the Minister for
Defence, who would recommend to the Prime Minister, who would approach the
Governor-General to seek the agreement of The Queen.

What is the law regarding Tribunal recommendations and government decisions?

Mr Sullivan’s concern that the Minister misstated the standing of the Government’s policy
appears to be based on the fact that the policy is not articulated in the Defence Act 1903
(the ‘Act’) and he is therefore of the view that it is inconsistent with the Act.

Government policy is that the thresholds of maladministration or compelling new evidence
must be met before a retrospective award, or upgrade to an award, including a Victoria
Cross be considered. These thresholds were established during the Valour Inquiry and
adopted for administration of all Defence reviews for retrospective recognition. Defence
regularly reiterates this position to the Tribunal in submissions for all other cases for
retrospective honours.

Part VIIIC of the Act governs the way the Tribunal reviews a reviewable decision and how it
is referred to the relevant decision maker for reconsideration if the Tribunal sets aside the
original decision. In the case of a Defence honour such as the Victoria Cross, the Act
stipulates that the Tribunal must review a properly made application and may make
recommendations to the Minister. The Act does not stipulate what the Minister must do in
respect of those recommendations. In the case of a Victoria Cross, the Minister must still
refer to the original Letters Patent, and may refer to other relevant Government policy and
considerations as they see fit.

The Government policy referred to in this instance is therefore not inconsistent with the
Act, and instead provides guiding principles as to what the Government may look for when
reconsidering a decision to issue a retrospective award, or upgrade to an award. This is
separate to any policies that the Tribunal may apply which, as an independent statutory
office, is not compelled to apply that same Government policy. This is sound from an
administrative law perspective and indeed is consistent with the purpose of the review
process.

New Evidence

Upon receipt of honour requests, Defence applies the definitions of maladministration and
compelling new evidence to determine if a merits review will occur. These definitions were
agreed by the then Parliamentary Secretary for Defence, Senator the Hon David Feeney as
part of the Valour Inquiry.

Maladministration: a failure to follow established policy that may lead to disadvantage to
the nominee. Conduct is deemed to be maladministration if it involves action or inaction of
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a serious nature that is contrary to law, unreasonable, unjust, oppressive, improperly
discriminatory, or based wholly or partly on improper motives.

Compelling new evidence: reliable information that was not available to the commanders or
decision makers of the day.

Based on the application of the above definitions, if the original decision-maker(s) made a
decision to award an honour, or made a conscious decision not to make an award, Defence
is being asked to overturn that decision. To do so, Defence needs to consider the available
evidence. If the evidence is exactly the same as that available to the original decision-maker,
and if Defence wished to recommend a revised award, it would need to overturn the
original decision. Defence considers it inappropriate and unwise to overthrow a judgement
made by a competent authority that had a much greater understanding of the events than
Defence could more than 50 years later.

Mr Sullivan’s letter provides a “short summary of the facts identified by the Tribunal
concerning Sheean, and how they compared with the facts available to the Admiralty in
1943”. The letter states that....”the facts as determined are manifestly different to those
presented to the British Admiralty and advanced on those considered in the Valour Inquiry”.

The Government considered the Tribunal report and recommendations and deemed that

the Tribunal review does not present any “compelling new evidence” that might support
reconsideration of the decision.

Clearance Officer Justine Grieg, Deputy Secretary Defence People, Ph: 02 6265 7339

Clearance Date 18 May 2020
Contact Officer Petrina Cole, Director Honours and Awards, Ph: 02 6127 2516
Consultation Defence General Counsel — Anna Rudziejewski

CDF Legal Officer - Katherine Holder
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Senator the Hon. Linda Reynolds CSC
Minister for Defence

Dear Minister,

| am writing to you regarding the denial of Seaman Edward Sheean’s appeal to the Defence Honours and Awards
Appeals Tribunal.

A direct quote from the Australian Department of Defence web page:

“The Victoria Cross for Australia is the pre-eminent award for acts of bravery in wartime and Australia's highest honour.
The Victoria Cross for Australia is awarded to a person who, in the presence of the enemy, displays the most
conspicuous gallantry, or daring or pre-eminent act of valour or self-sacrifice or extreme devotion to duty.”

Edward (Teddy) Sheean:

A direct quote from the Royal Australian Navy web page:

“Shortly before 14:00 on 1 December 1942, Armidale, by then separated from Kuru, was attacked by no less
than thirteen aircraft. The corvette manoeuvred frantically. At 15:15 a torpedo struck her port side and another
hit the engineering spaces; finally a bomb struck aft. As the vessel listed heavily to port, the order was given to
abandon ship. The survivors leapt into the sea and were machine-gunned by the Japanese aircraft. Once he had
helped to free a life raft, Sheean scrambled back to his gun on the sinking ship. Although wounded in the chest
and back, the 18-year-old sailor shot down one bomber and kept other aircraft away from his comrades in the
water. He was seen still firing his gun as Armidale slipped below the waves. Only 49 of the 149 men who had
been on board survived the sinking and the ensuing days in life rafts.

Sheean was mentioned in dispatches for his bravery and in 1999 a Collins Class submarine was named after him
- the only ship in the RAN to bear the name of a sailor.”

This occurred just 28 days before his 19" birthday.
Criteria for the Victoria Cross for Australia:

Is awarded to a person who, in the presence of the enemy, displays:

The most conspicuous gallantry, or
Daring or

Pre-eminent act of valour or
Self-sacrifice or

Extreme devotion to duty.

Most would agree that Seaman Edward Sheean’s actions answered, not one, but all of these criteria, yet you
confirmed that the Defence Honours and Awards Appeals Tribunal have denied him the Victoria Cross for
Australia because ““ His actions did not reach the particularly high standard for Australia‘s highest
wartime honour”

Could you please explain to me how his actions did not reach the standard required.

Yours faithfully,



Robert Douglas Reidy ex RAN Leading Seaman








