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INSPECTOR-GENERAL OF THE AUSTRALIAN DEFENCE FORCE
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General Angus Campbell AO DSC
Chief of the Defence Force
R2-G-CDF Suite

Russell Offices

CANBERRA ACT 2601

Dear General Campbell
IGADF AFGHANISTAN INQUIRY REPORT—TRANSMITTAL LETTER

1. On 6 November | gave you the IGADF Afghanistan Inquiry report in accordance
with section 27(3) of the Inspector-General of the Australian Defence Force Regulation 2016.
This letter finalises the inquiry.

2. In March 2016, when you were Chief of Army, you asked me to inquire into rumours
of serious misconduct by Australia’s Special Forces in Afghanistan. Some of the rumours
potentially disclosed war crimes.

3. | appointed Major General the Honourable Paul Brereton AM RFD — an experienced
and senior Army Reserve Infantry Officer and a Judge of the Supreme Court of New South
Wales — as an Assistant IGADF and directed him to inquire into these matters. Following
planned amendments to IGADF legislation, the then-Chief of the Defence Force directed an
IGADF inquiry and the IGADF Afghanistan Inquiry continued on that basis.

4, The inquiry timeframe was originally into incidents rumoured to have occurred
between 2006 to 2016. This was later extended by a year to cover the timeframe 2005 to
2016.

5. Major General Brereton is a judicial officer and conducted the inquiry independently
in accordance with Division 4A of the IGADF Regulation. As required by that Division, | did
not take part in the inquiry.

6. Major General Brereton gave his completed Inquiry Report to me on
29 October 2020. The Report is detailed and comprehensive. It has three parts:

a. Part 1 — The Inquiry which provides background and context

b. Part 2 — Incidents and issues of interest which details allegations of wrongdoing and
whether they have been substantiated or not, and

C. Part 3 — Strategic, operational, organisational and cultural issues which considers
systemic issues.
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7. The nature and extent of the misconduct allegedly committed by ADF members on
operations in Afghanistan is very confronting. The Report discloses allegations of 39
unlawful killings by or involving ADF members. The Report also discloses separate
allegations that ADF members cruelly treated persons under their control. None of these
alleged crimes was committed during the heat of battle. The alleged victims were non-
combatants or no longer combatants.

8. Major General Brereton and his team reviewed over 20 000 documents and 25 000
images. They interviewed 423 witnesses. Where practicable, | have written to witnesses to
inform them the inquiry is finished.

Q. I wish to record my thanks and acknowledge the courage of the witnesses who
assisted the inquiry. 1 also thank Major General Brereton and his Inquiry team for their efforts
in what has been a significant and demanding task. | am also grateful for the support provided
to Major General Brereton and the inquiry team by their families.

10. I thank you and the Secretary, and your predecessors, for your support to me and my
office during the Inquiry.

Yours sincerely

JM Gaynor CSC
Inspector-General of the Australian Defence Force

10 November 2020
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X % OFFICE OF THE INSPECTOR-GENERAL OF THE AUSTRALIAN DEFENCE FORCE
IGADF I
Mr James Gaynor, CSC

Inspector-General of the Australian Defence Force

Dear Mr Gaynor,

On 12 May 2016, under regulation 87(1)(b) of the Defence (Inquiry) Regulations 1985,
you directed me, as an Assistant IGADF, to inquire into a matter concerning the military
justice system raised in a referral from the Chief of Army to you, namely whether there
is any substance to persistent rumours of criminal or unlawful conduct by, or concerning, the
Special Operations Task Group (SOTG) deployments in Afghanistan during the period 2007 to
2016. You authorised me to make recommendations resulting from my findings.

On 17 January 2017, following receipt by you of a direction dated 14 December 2016 from
the Chief of the Defence Force to inquire into a matter concerning the Defence Force,
namely whether there is any substance to persistent rumours of criminal or unlawful conduct
by, or concerning, the SOTG deployments in Afghanistan during the period 2007 to 2016, and
under s 10 of the Inspector General of the Australian Defence Force Regulation 2016 (the
IGADF Regulation), you directed me to assist you to inquire into that matter.

On 21 February 2017, you varied the terms of that direction so that the subject matter of the
inquiry extends to SOTG deployments in Afghanistan during the period 2006 to 2016.

Since 13 October 2018, | have been conducting the inquiry under Division 4A of Part 4 of the
IGADF Regulation, as an Assistant IGADF who is a judicial officer.

Having regard to the nature of the Inquiry contemplated by the Inquiry Directions, | am
satisfied, for the purposes of s 28F(1)(a) of the Regulation that ‘all information relevant to the
inquiry that is practicable to obtain has been obtained'.

| therefore have the honour of presenting my report about the Inquiry, including my findings
and recommendations, as contemplated by s 28F, for provision by you to the Chief of the
Defence Force in conformity with s 28G(1) of the IGADF Regulation.

The Report is in three parts.

Part One provides background and context. The unclassified introduction and executive
summary is intended to be capable of immediate public release, should the Chief of the
Defence Force wish to do so. However, its annexures contain material the publication of
which at this stage could compromise potential criminal proceedings, and for that reason
ought not be publicly released until any such proceedings are finalised. Although the
remainder of Part One is presently classified ‘PROTECTED’, much of it (other than the chapter
dealing with the rules of engagement) could be declassified, and publicly released.

Part Two, in six volumes, is the main body of the Report, and examines the various incidents
and issues which have been the subject of inquiry. It contains material the publication of

which at this stage could compromise potential criminal proceedings, as well as security
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classified information, and for that reason ought not be publicly released, at least until any
such proceedings are finalised.

Part Three considers more systemic issues. It is presently classified ‘PROTECTED’.

Because of the risk of compromise to potential criminal proceedings, and to protect the
identity of witnesses, the Report is also subject to and accompanied by a non-disclosure
direction under s 21(1) of the IGADF Regulation, prohibiting the public disclosure of the
names or identifying information of those who have given evidence or information to the
Inquiry, and of persons named in its findings and recommendations.

As you know, in order to ensure the independence of an inquiry by an Assistant IGADF who is
a judicial officer, s 28G(2) has the effect that | may, if | think it appropriate to do so, inform
various persons of my findings, and give them my report; and s 28H provides that if I do so |
may, following consultation with the Chief of the Defence Force, publicly release all or part of
the report (including a redacted version of the report).

You have informed me that you intend to notify persons affected by the Inquiry of my
findings insofar as they are relevant to them. In those circumstances, and knowing that you
will transmit my report to the Chief of the Defence Force, | do not presently intend to
exercise any of those powers, although you will understand that, consistently with the
independence which those provisions are intended to assure, | must reserve my right to do
so.

Thank you for your support in the conduct of this unique inquiry. | have been given all the
resources | have requested, and | do not believe that additional resources would have
enhanced the quality of the result, nor shortened the timeframe: as the Report explains, the
time taken has chiefly been a result of the need to create an environment in which some

members of a closed and compartmentalised community have become willing to speak
honestly to the Inquiry.

I would also like to record my appreciation of the understanding of the Chief Justice of New
South Wales, and the President of the Court of Appeal, whose support has enabled me to
devote much more time than was ever originally anticipated to this undertaking.

Finally, | have had the immense privilege of being supported by a diverse and dedicated
team. They are identified in the staff list. Their work on a difficult task, which would
inevitably be unpopular in some circles, has been in the best traditions of the Australian
Defence Force.

—"

N

qu rssincerely

/ — —=

-
- 1™

The Hon PLG Brereton, AM, RFD -
Major General
Assistant Inspector-General of the Australian Defence Force

Zc@ctober 2020
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OFFICE OF THE INSPECTOR-GENERAL OF THE AUSTRALIAN DEFENCE FORCE

FINAL INQUIRY REPORT OCTOBER 2020
NON-PUBLICATION DIRECTION

References:
A.  Defence Act 1903 (Cth), s 110C(1)(f).

B. Inspector General of the Australian Defence Force Regulation 2016 (Cth), s 21(1), s 28E
and s 28F.

C.  FinalInquiry Report under Division 4A of Part 4 of the IGADF Regulation into Questions of
Unlawful Conduct concerning the Special Operations Task Group in Afghanistan.

Introduction

1. The Chief of the Defence Force has, under reference A, directed the Inspector General
of the Australian Defence Force (‘the Inspector General ADF’) to inquire into a matter
concerning the Defence Force, namely whether there is any substance to rumours of criminal or
unlawful conduct by or concerning Australian Defence Force Special Operations Task Group
(SOTG) deployments in Afghanistan during the period 2005 to 2016.

2. Reference B provides (by s 21(1)) that if the Inspector General ADF is satisfied that it is
necessary to do so in the interests of the defence of the Commonwealth, or of fairness to a
person who the Inspector General ADF considers may be affected by an inquiry, the Inspector
General ADF may give a direction restricting the disclosure of information contained in oral
evidence given during the inquiry, all or part of any document received during the course of the
inquiry; and information contained in areport about the inquiry that is given to a person under
section 27 (which, by s 27(1)(a)(i) includes a report given by an Assistant IGADF to the Inspector
General ADF under s 28F).

3. A person commits an offence if the person contravenes such a direction, for which the
applicable penalty is 10 penalty units.

4, I have been directed to conduct the Inquiry. Division 4A of the Inspector-General of the
Australian Defence Force Regulation 2016 (‘the IGADF Regulation’) applies to me as a judicial
officer within the meaning of that Regulation, so that I may exercise the powers of the Inspector
General ADF under s 21(1) of the Regulation referred in paragraph 2 above (see s 28E(a) of the
Regulation).

5. Reference Cis the Report of the Inquiry which | have now provided to the Inspector
General ADF under and in compliance with s 28F of the Regulation (‘the Report’).
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Direction

6. lamsatisfied thatit isin the interests of the defence of the Commonwealth, and of fairness
to persons who may be affected by the Inquiry, to give the following direction restricting
disclosure of information contained in the Report, within the meaning of s 21.

7. ldirectthatthere is to be nopublic disclosure of the names of, or anything which would
tend to identify:

a.  any person who has given evidence or information to the Inquiry who is referred to in Parts
2 or 3 of Reference C;

b.  any person mentioned in any finding or recommendation contained in the Report.

—_— ‘—7
P. Brereton, AM, RFD ' X
Major General

Assistant IGADF

.
27 October 2020
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INQUIRY STAFF

Inquiry Head — Assistant Inspector-General of the Australian Defence Force

Major General the Honourable Paul Brereton, AM, RFD

Inquiry Staff — Assistants Inspector-General of the Australian Defence Force

Inquiry Support Staff

Witness Liaison Staff
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An annotated map of Uruzgan and surrounding
provinces has been removed from this page for
legal reasons

OFFICIAL
(redacted for security, privacy and legal reasons)



OFFICIAL
(redacted for security, privacy and legal reasons)
16

GLOSSARY OF ACRONYMS AND TERMS

The following acronyms, terms, expressions, and abbreviations are used either in this Report
or in its annexures.

AAR After action review

AC Afghan civilian

A/C Aircraft

ACM Anti-coalition militia

ADF Australian Defence Force

ADFIS ADF Investigative Service

AFG Afghanistan

AFP Australian Federal Police

AFS Aerial fire support

AGO Australian Geospatial-Intelligence Organisation
AIHRC Afghan Independent Human Rights Commission
ALP Afghan Local Police

Alpha TP COMD

AM Afghan male

AMC Air Mission Commander

AME Aero medical evacuation

ANA Afghan National Army

ANDSF Afghan National Defense and Security Forces
ANP Afghan National Police

ANSF Afghan National Security Force

AO Area of operations

APU Afghan partner unit

AR Action review

AS Australia or Australian

ASD Australian Signals Directorate

ASF Afghan Security Force

AT Attack team: A combination of attack and/or scout RW A/C and FW

CAS A/C operating together to locate and attack high priority targets
and other targets of opportunity. (In AFG, usually 2 x AH64)

AWM Australian War Memorial
AWT Air weapons team
BDA Battle damage assessment: The assessment of effects resulting from

the application of military action, either lethal or nonlethal, against a
military objective.

BDL Bed down location

BIP Blown in place

BN Battalion

BPT Be prepared to

Bravo TP SGT

BSHO Battlespace handover

BTW Behind the wire: Troops and/or materiel located within the protective
cordon of an established AS or CF base.

C2 Command and control: The process and means for the exercise of
authority over, and lawful direction of, assigned forces by a designated
commander.
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C/S Call sign: Any combination of characters or pronounceable words,
which identifies a communications facility, a command, an authority,
an activity, or a unit.

C&S Cordon and search: In land operations, a security activity conducted to
capture persons or seize things within a defined search area, consisting
of an inner and an outer cordon, where the inner cordon contains the
search area and the outer cordon screens or guards the inner cordon
and the search force from external interference.

CA Chief of Army

CAOC Combined Air Operations Centre

CAS Close air support: Air action by FW and/or RW A/C against hostile
targets that are in close proximity to friendly forces and that requires
detailed integration of each air mission with the fire and movement of
those forces.

CASEVAC Casualty evacuation

CCA Close combat attack

Cccp Casualty collection point

CDE Collateral damage estimation: The holistic process of determining the
potential for collateral damage resulting from target engagement.

CDF Chief of the Defence Force

CDO Commando

CF Coalition Force

Chalk A load of troops and/or equipment embarked on one aircraft.

CHOPS Chief of Operations

CIVCAS Civilian casualty

CJOPS Chief of Joint Operations

CJTF Commander Joint Task Force

co Commanding Officer

COl (or Col) Compound of interest

COIN Counter insurgency: Those military, paramilitary, political, economic,
psychological and civic actions taken to defeat insurgency.

COMD Commander

COMISAF Commander International Security Assistance Force

CONEX Container used for training

CONOPS Concept of operations: A clear and concise statement of the line of
action chosen by a commander to accomplish the mission.

coy Company

CP Check point or control point

CQB Close quarter battle: Techniques and procedures using armed force to
engage a target in confined areas, usually at a range less than 25m.

CTuU Combined Team-Uruzgan

DA Damage assessment: The determination of the effect of attacks on
targets.

DA Direct action — a short duration strike or other small-scale offensive by
SF forces or special operations-capable units to seize, destroy, capture,
recover, or inflict damage to achieve specific, well-defined and often
time-sensitive results

DAGR Defence advanced GPS receiver

Dasht Generic term for any desert area within Afghanistan

DDO Deliberate detention operation

DF Direct fire: Fire directed at a target which is visible to the aimer.
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DFDA Defence Force Discipline Act 1982
Dishdash A traditional form of men’s clothing in Afghanistan.
DMT Detainee Management Team
DOCEX Document exploitation
DOW Died of wounds
DPH Direct participant in hostilities
Drake shooting Weapons fire directed IVO an enemy location and without an aimed
target, |IOT supress incoming fire.
DST Deployment Support Team
DT Dynamic targeting: The prosecution of targets identified too late, or
not selected for action in time to be included in deliberate targeting —
involves the coordinated application of strike assets fed by all-source
intelligence to prosecute TST from a FCE.
DVA Department of Veterans Affairs
ECCM Electronic counter counter measures
ECH Enhanced combat helmet
ECM Electronic counter measures
EF Enemy force or enemy fighter
EHAT Explosive hazard awareness training
EKIA Enemy killed in action
ENGR Engineer
EOD Explosive ordnance disposal
EOF Escalation of force
EORD Explosive ordnance
EvBO Evidence-based operations: A shaping and/or targeting system based
on the application of legal powers rather than lethal force.
EW Electronic warfare
EWIA Enemy wounded in action
EWS Early warning system
FAM Fighting age male
FATC Fusion and targeting cell
FB Fire base
FCE Forward command element
FE-A Force Element Alpha (SASR based)
FE-B Force Element Bravo (CDO Regt based)
FEXT Field exploitation team
FLOT Forward line of own troops — A line which indicates the most forward
positions of friendly forces in a military operation at a specific time.
FMP Full mission profile: A document which defines all phases of the
mission, including preliminary actions and preparation.
FOA Freedom of action
FOB Forward operating base
FOC Full operational capability: The realisation of the capability state that
ensures a capability system can be employed operationally.
FOM Freedom of movement (or manoeuvre)
FMV Full motion video
FUOPS Future operations
GAF Ground assault force
GBU Guided Bomb Units
GFC Ground force commander
OFFICIAL
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GIRoA Government of the Islamic Republic of Afghanistan
GPS Global positioning system
GR Grid reference
HA Humanitarian assistance: Goods and services provided to meet the
immediate needs of conflict-affected communities.
HAF Helicopter assault force
HAZ High activity zone
HOT Helicopter(s) over target
HOTO Handover-takeover: The formal process of handing command,

leadership or other role/responsibility/duty from the departing
incumbent to their successor.

HQ Headquarters

HUMINT Human Intelligence (source): A category of intelligence derived from
information collected and provided by human sources.

HVT High value target

IAW In accordance with

ICOM Integrated communications (a type of personal radio communication
device)

ICRC International Committee of the Red Cross

IDF Indirect fire: Fire delivered at a target which cannot be seen by the
aimer.

IED Improvised explosive device

IGADF Inspector-General of the Australian Defence Force

IHAT Irag Historic Allegations Team

IIR Initial incident report

IMF ISAF Military Forces

INS Insurgent

INTREP Intelligence report

10 Inquiry Officer

10 Information operations: The operational level planning and execution

of integrated, coordinated and synchronised kinetic and non-kinetic
actions against the capability, will and understanding of target systems
and/or target audiences, particularly decision-making, while protecting

our own.

[o] Inquiry Officer Inquiry

10T In order to

IR Incident report

IR Initial reconnaissance

ISA Initial screening area

ISAF International Security Assistance Force
ISO In support of

IVO In vicinity of

JIAT Joint incident assessment team

JOC Joint Operations Command

JPEL Joint Prioritised Effects List

JTAC Joint Terminal Attack Controller

K/C Kill/Capture

KIA Killed in action

Kilo TP Medic

KLE Key leadership engagement (meeting with elders after raids)
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LEGAD

Legal advisor

LEGALO

Legal Officer

Line of march

The sequence of individuals/patrols/sub-units and/or coalition forces
while moving towards an objective.

LN Local national

LNU Last name unknown

LOAC Law of Armed Conflict

LOC Line of communication

LOE Line of effort

LOO Line of operation: A line linking decisive points to allow sequential
progression towards an operational objective or the desired end state.

LOS Line of sight

LSO Low signature operation

LUP Lying up point

MAP Military appreciation process: A decision-making and planning tool
applicable at all levels that can be used by a commander or at a higher
level by a commander and their staff.

MBITR Multi band inter/intra team radio

MEAO Middle East area of operations

MEDEVAC Medical evacuation

MG Machine gun

MG Medal of Gallantry

MINDEF Minister for Defence

MNB-TK Multinational Base - Tarin Kot

MO Medical Officer

MOAG Member of organised armed group

MOE Measures of effectiveness: A criterion used to assess changes in system
behaviour, capability, or operational environment that is tied to
measuring the attainment of an end state, achievement of an objective
or creation of an effect.

MP Military Police

MPTL Master Prioritised Target List

MRE Mission rehearsal exercise

MRTF Mentoring and Reconstruction Task Force

MSC Military Strategic Commitments

MST Mission specific training

MST Manoeuvre support team

MUP Marry up point/meeting up point

MWD Military working dog

NATO North Atlantic Treaty Organisation

NDS National Directorate of Security

NFE Night fighting equipment

NFI No further information

NSTR Nothing significant to report

NVG Night vision goggles

NZDF New Zealand Defence Force

OA Operational analysis

OAS Offensive air support

OBJ (or Obj)

Objective: A clearly defined and attainable goal for a military
operation, for example seizing a terrain feature, neutralising an
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adversary’s force or capability or achieving some other desired
outcome that is essential to a commander’s plan and towards which
the operation is directed.

oC Officer Commanding
OET Operations evaluation team
OFOF Orders for opening fire: A simple and unambiguous set of directions

extracted from the ROE for ADF personnel on operations that are only
applicable to small arms or other personal weapons.

OMD Operational manning document: A document created for an activity
detailing the requirements of all positions being created to conduct
that activity and the details of all personnel filling those positions.

OMLT Operational Mentor and Liaison Team
OO0A Out of area
oP Observation post: A position from which military observations are

made, or fire directed and adjusted, and which possesses appropriate
communications. May be airborne.

opP Operation: A series of tactical actions with a common unifying purpose,
planned and conducted to achieve a strategic or campaign end state or
objective within a given time and geographical area.

opcon Operational control: The authority delegated to a commander to:

a. Direct forces assigned so that the commander may accomplish
specific missions or tasks which are usually limited by function,
time or location; and

b. Deploy units concerned, and to retain or assign tacon of those
units

It does not include authority to assign separate employment of
components of the units concerned. It does not, of itself, include
administrative or logistic control.

OPSO Operations Officer

OPSUM Operation summary

ORBAT Order of battle: The identification, strength, command structure, and
disposition of the personnel, units, and equipment of any military
force.

OSE Offensive support element

OSE Operations support element

OTP-ICC Office of the Prosecutor, International Criminal Court

owpP Overwatch position

PAR Post activity report

PC Patrol Commander

PCD Personal communications device

PCO Public call office(s) — usually enabled via SATCOM, a communication

system providing multiple handsets for public communications access
(such installations were located in strategic INS strongholds to facilitate
INS communications networks).

PH Phase: A definitive stage of an operation or campaign during which a
large portion of the forces and capabilities are involved in similar or
mutually supporting activities for a common purpose.

PID Positively identified

PMADF Provost Marshal-ADF

PMV Protected military vehicle

PoA President of Afghanistan
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POI Person of interest
POI Point of impact
POO Point of origin: The beginning point of a deployment, redeployment, or
movement where forces or materiel are located.
POR Post operations report
PPE Personal protective equipment
PPRC Provincial Police Response Company
PRC-U Provincial Response Company-Uruzgan
PRT Provincial Reconstruction Team
PSD Protective security detachment
Ptl Patrol: A detachment of ground, sea, or air forces sent out for the

purpose of gathering information or carrying out a destructive,
harassing, mopping up, or security mission.

PUC Person under control or capture
QA Quick Assessment

QAO Quick Assessment Officer

QRF Quick reaction force

R (or Rot) Rotation

RAP Regimental aid post

REGT Regiment

RFI Request for information

RFN Rifleman

RIF Reconnaissance in force

RIP Relief in place

RMO Regimental Medical Officer
ROA Record of attainment

ROC Record of conversation

ROCL Relief out of country leave

ROE Rules of engagement: CDF Directives issued to the ADF, in consultation

with the Australian Government, which regulate the use of force and
activities connected to the use of force. The document by which the
CDF promulgates ROE is a ROE Authorisation.

ROI Record of interview

ROZ Restricted operating zone (usually in reference to airspace restrictions)
RPG Rocket propelled grenade

RSM Regimental Sergeant Major

RSO Reception, Staging and Onforwarding

RSO& Reception, staging, onward movement and integration

RTF Reconstruction Task Force

RW Rotary wing

SAF Small arms fire

SALTA An abbreviated reporting format:

Situation —enemy

Action — enemy

Location —in grid reference
Time —in Zulu

Action — by friendly forces

SASR Special Air Service Regiment
SATCOM Satellite communications
SERCAT Service category
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SF Special Forces
Shura Meeting, usually with tribal/village elders
Sl Serious injury
SIGINT Signals Intelligence: Intelligence derived from exploitation of the

electromagnetic spectrum, comprising communications intelligence,
electronic intelligence, and foreign instrumentation signals intelligence.

SITREP Situation report

SME Subject matter expert

SOCAUST Special Operations Commander Australia

SOCCE Special Operations Command and Control Element (aka SOCC)
SOCOMD Special Operations Command

SOER Special Operations Engineer Regiment

SOF Special Operations Forces

SOHQ Special Operations Headquarters

SOP Standard operating procedure: Codified common practice based on

collective experience which provides guidance without being
prescriptive. Note: In AS usage SOP are used for guidance whereas
NATO and US Joint use SOP which are prescriptive.

sortie A body of troops making an attack; the flying of military A/Con a
mission

SOTF Special Operations Task Force

SOTF-SE Special Operations Task Force—South East

SOTG Special Operations Task Group

SPR Special purpose reconnaissance

SQN Squadron

Squirter Insurgent runner - enemy leaving a target

SR Special reconnaissance: Reconnaissance and surveillance actions

conducted as a special operation in hostile, denied, or politically
sensitive environments to collect or verify information of strategic or
operational significance, employing military capabilities not normally
found in conventional forces.

SR Surveillance/Reconnaissance

SSE Sensitive site exploitation

SSM Squadron Sergeant Major

Storyboard A concise one-page summary of a mission - usually including
maps/graphics, the outcome, and any incidents of note.

tacon Tactical control: The detailed and, usually, local direction and control of
movements or manoeuvres necessary to accomplish missions or tasks
assigned.

TAI Target area of interest: A geographic point or area where key adversary
capabilities are vulnerable to targeting by friendly forces.

TAC HQ Tactical headquarters

TASKORD Task order

TB Taliban

TCAC Task force command approved CONOPS

TEA Target engagement authority

Terp Interpreter

TF Task Force

TF-U Task Force-Uruzgan

TF 66 Alternative designation of SOTG, also TG633.11
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TG Task Group: The second highest level in a task organisation, a TG is a
grouping of units under one commander subordinate to the TF
Commander, formed for the purpose of carrying out specific functions.

tgt Target

Throwdown Weapon, communication device, or electronic evidence to deliberately
place at the scene of an incident to support a narrative that the
incident was justified and was within ROE and the LOAC. The use of a
throwdown implies intent to deceive.

TIC Troops in contact

TK Tarin Kowt

TP Troop

TPS Tactical payment scheme

TQ Tactical questioning: Basic questioning of a captured person conducted
by the capturing unit. It is confined to gaining information of an
immediate tactical value to the unit commander from captured
persons who are already cooperative.

TROI Transcript record of interview

TSE Tactical site exploitation

TST Time sensitive targeting

TTPs Tactics, techniques and procedures

UNAMA United Nations Assistance Mission Afghanistan

uo Unconventional Operations

URZ Uruzgan Province

usp Universal self-loading pistol — generally used to refer to the magazine
for the Heckler and Koch 9mm universal self-loading pistol.

UXxo Unexploded ordnance

VCP Vehicle check point

VDOP Vehicle drop off point

VP Vulnerable point: A location or specified point susceptible to the
placement of a mine, booby trap and/or IED by an adversary, enemy or
hostile force.

VR Visual reconnaissance: Reconnaissance conducted through direct
observation by troops.

VRI Very reliable intelligence

VS| Very serious injury

VSP Village Stability Platform

VSSA Village Stability Staging Area - a temporary location used by Special
Forces to estab a Village Stability Platform (VSP) to enhance village
security, development and governance.

VVCS Veterans and Veterans Families Counselling Service

WAK Wakunish — SF QRF, part of the NDS and partner force to FE.

WIA Wounded in action

wpn Weapon

WRA Weapons release authority

wW/D Wheels down (A/C has landed)

wW/uU Wheels up (A/C has departed)

X0 Executive Officer
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Chapter 1.01

INTRODUCTION AND EXECUTIVE SUMMARY

Introduction

1.  Ofallthe armed conflicts in which Australia has been involved, the war in Afghanistan was the
longest. The Special Forces component of Operation SLIPPER — the Australian Defence Force’s
contribution to the North Atlantic Treaty Organisation’s International Security Assistance Force —
was the Special Operations Task Group, principally drawn from the Special Air Service Regiment,
which provided Force Element Alpha; 2" Commando Regiment,! which provided Force Element
Bravo; 1%t Commando Regiment, which provided Force Element Charlie for some winter rotations
and reinforcements for Force Element Bravo; and the Special Operations Engineer Regiment, which
provided Force Element Echo.? Overwhelmingly, they performed skilfully, effectively and
courageously. Because of their role, they formed a disproportionately high proportion of Australian
Defence Force members killed or wounded in action in Afghanistan, and there is a long tail of
consequential mental health issues which continue to emerge.

2.  After Operation SLIPPER concluded in 2014, a number of issues emerged in Special Operations
Command, including rumours that war crimes had been committed by some members of the Special
Operations Task Group in Afghanistan. Independently, the then Special Operations Commander
Australia commissioned a cultural review of the Command by a sociologist, to whom some insiders
related those rumours, while saying that they had not personally witnessed anything. The Special
Operations Commander Australia took his concerns, and the cultural review, to the then Chief of
Army, now Chief of the Defence Force.

3.  On 30 March 2016, Chief of Army wrote to the Inspector-General of the Australian Defence
Force, requesting that the Inspector-General of the Australian Defence Force inquire into serious
concerns regarding Special Operations Command, which were summarised as ‘unsubstantiated
stories’ of possible crimes (illegal killings and inhumane and unlawful treatment of detainees) over
a lengthy period of time in the course of the Special Operations Task Group deployments in
Afghanistan; the cultural normalisation of deviance from professional standards within Special
Operations Command, including intentional inaccuracy in operational reporting related to possible
crimes; a culture of silence within Special Operations Command; the deliberate undermining,
isolation and removal from Special Operations Command units of some individuals who tried to
address this rumoured conduct and culture; and a systemic failure, including of commanders and
legal officers at multiple levels within Special Operations Command, to report or investigate the
stories as required by Defence policies. Chief of Army wrote that he believed that an Inspector-
General of the Australian Defence Force ‘scoping inquiry’ would be the best means by which to
gather and assess the information that is available, before determining the options for further
action. He suggested that the normal course of suspending an inquiry, in part or whole, to refer any
evidence of a criminal or disciplinary offence for Australian Federal Police or Australian Defence

! Formerly, 4t Battalion, the Royal Australian Regiment (Commando).
2 Formerly, Incident Response Regiment.

OFFICIAL
(redacted for security, privacy and legal reasons)



OFFICIAL
(redacted for security, privacy and legal reasons)
27
Force Investigative Service investigation, might need to be foregone in order to break down the
culture of silence.

4.  The Inspector-General of the Australian Defence Force is an independent statutory office
holder with powers similar to those of a Royal Commission. The Inspector-General of the Australian
Defence Force appointed an Army Reserve Major-General, who is also a serving judge of the
Supreme Court of New South Wales, to conduct an independent inquiry. Although the precise legal
basis for the Inquiry has evolved with amendments to the enabling legislation, ultimately the Inquiry
has been conducted under Division 4A of Part 4 of the Inspector-General of the Australian Defence
Force Regulation 2016, that is to say an inquiry by an Assistant Inspector-General of the Australian
Defence Force who is a judicial officer, which attracts additional measures to ensure the
independence of the Inquiry.

5.  The Inquiry Directions, which serve as its terms of reference, are at Annex A to this Chapter.
Fundamentally, the task of the Inquiry was to ascertain whether there was substance to unspecified
rumours and allegations of criminal, unlawful or inappropriate conduct, including possible breaches
of the Law of Armed Conflict, by or involving elements of the Special Operations Task Group in
Afghanistan over the period 2005 to 2016. The purpose was to inform options for further action. So
it is the beginning of a process that in any individual case may or may not lead to a criminal
investigation by the Australian Federal Police, a prosecution and a conviction following trial by jury,
or to administrative action against serving Australian Defence Force members.

6. Theshortand sad answer to that question is that there is substance to those rumours. Because
of the nature of this Inquiry, which is not a criminal trial, it cannot and does not find guilt in any
individual case. In conformity with legal principle, the practices of commissions of inquiry, and the
Inquiry Directions, its findings in any individual case are limited to whether there is ‘credible
information’ of breaches of Law of Armed Conflict (‘war crimes’). However, although in individual
cases the Inquiry’s findings are limited in that way, and although in any individual case it may well
be that in a forum where different standards of proof and rules of evidence apply the matter may
not be proved beyond reasonable doubt, when what the Inquiry has found is taken collectively, the
answer to the question ‘is there substance to rumours of war crimes by elements of the Special
Operations Task Group’ must sadly be ‘yes, there is’.

Inquiry Report

7.  The Inquiry’s Report sets out the Inquiry’s findings and recommendations, and the evidence
and reasoning on which they are based, in conformity with the governing legislation, the Inquiry
Directions, and relevant legal principles. The Report is in three parts.

8. Part One provides background and context. It explains the genesis of the Inquiry, and why it
is important that it was conducted; the conduct of the Inquiry; the relevant legal framework and
issues; and the rationale which the Inquiry has applied in determining what recommendations to
make. It also explains the applicable Law of Armed Conflict and, in general terms, rules of
engagement; the historical record of war crimes in Australian history; and the experience of other
nations with investigations and inquiries of war crimes in Afghanistan.

9. Part Two (Volumes 1 to 6) is the main body of the Report. It commences with an explanation
of the limited role in a scoping inquiry of this kind of the relative credibility of witnesses, and includes
for that limited purpose a review of the credibility of certain key witnesses, and of submissions made
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by some potentially affected persons relevant to credibility (Chapter 2.01). Chapters 2.02 to 2.58
examine in detail 57 incidents and issues of interest, setting out the relevant evidence, and the
Inquiry’s findings and recommendations in respect of each of them. To facilitate the separation and
segregation of issues if required for future purposes, these chapters are designed to be able to be
read on a stand-alone basis. For that reason, where the same individuals or elements are involved
in multiple incidents, there is a degree of repetition and duplication in some chapters. Chapter 2.59
deals more briefly with another 12 incidents, inquiry into which was discontinued at a relatively
early stage, because it soon appeared that there was insufficient substance to warrant further
consideration. Chapter 2.60 deals with a further 10 incidents and issues which remain open, usually
because they have been discovered at a relatively late stage; recommendations are made as to how
they should be progressed.

10. Part Three considers more systemic issues: the strategic, operational, organisational and
cultural issues which may have contributed to the creation of an environment in which this conduct
could take place; why the mechanisms of the Australian Defence Force for inquiries and oversight
failed to detect it; and the responsibility of commanders.

11. This unclassified introduction and executive summary is intended to be capable of immediate
public release. However, its annexures, and other chapters of the Report — particularly those in Part
Two — contain material the publication of which at this stage could compromise potential criminal
proceedings, as well as security classified information. For the same reason, and to protect the
identity of witnesses, the Report is also subject to a non-disclosure direction, prohibiting the public
disclosure of the names or identifying information of those who have given evidence or information
to the Inquiry, and of persons named in its findings and recommendations.

What the Inquiry has found

12. The Law of Armed Conflict and International Humanitarian Law prohibit as war crimes the
murder and cruel treatment of non-combatants and persons who are hors-de-combat (that is, out-
of-the fight because they have been seriously wounded, or have surrendered or been captured and
are prisoners or ‘persons under control’), in a non-international armed conflict, which the war in
Afghanistan was. Those binding international law obligations are implemented in Australian criminal
law and they applied to all Australian Defence Force members on Operation SLIPPER. Australian
Defence Force members were and are extensively trained on this subject, and the Inquiry did not
encounter a single witness who claimed to be under any misunderstanding as to what was
prohibited. Uniformly, everyone understood that it was impermissible to use lethal force against a
prisoner (or ‘person under control’), or against a non-combatant.

13. The incidents the subject of inquiry, substantiated and unsubstantiated, are identified in the
context of the timeline of Operation SLIPPER in the chronology at Annex B to this Chapter. A
consolidated list of the Inquiry’s findings and recommendations is at Annex C to this Chapter.

14. In 28 incidents the subject of detailed examination (and a further 11 which were
discontinued), the Inquiry has found that rumours, allegations or suspicions of a breach of Law of
Armed Conflict are not substantiated.

15. However, the Inquiry has found that there is credible information of 23 incidents in which one
or more non-combatants or persons hors-de-combat were unlawfully killed by or at the direction of
members of the Special Operations Task Group in circumstances which, if accepted by a jury, would

OFFICIAL
(redacted for security, privacy and legal reasons)



OFFICIAL
(redacted for security, privacy and legal reasons)
29
be the war crime of murder, and a further two incidents in which a non-combatant or person hors-
de-combat was mistreated in circumstances which, if so accepted, would be the war crime of cruel
treatment. Some of these incidents involved a single victim, and some multiple victims.

16. These incidents involved:
a. a total of 39 individuals killed, and a further two cruelly treated; and

b. a total of 25 current or former Australian Defence Force personnel who were perpetrators,
either as principals or accessories, some of them on a single occasion and a few on multiple
occasions.

17. None of these are incidents of disputable decisions made under pressure in the heat of battle.
The cases in which it has been found that there is credible information of a war crime are ones in
which it was or should have been plain that the person killed was a non-combatant, or hors-de-
combat. While a few of these are cases of Afghan local nationals encountered during an operation
who were on no reasonable view participating in hostilities, the vast majority are cases where the
persons were killed when hors-de-combat because they had been captured and were persons under
control, and as such were protected under international law, breach of which was a crime.

18. The Inquiry also found that there is credible information that some members of the Special
Operations Task Group carried ‘throwdowns’ — foreign weapons or equipment, typically though not
invariably easily concealable such as pistols, small hand held radios (‘ICOMs’), weapon magazines
and grenades — to be placed with the bodies of ‘enemy killed in action’ for the purposes of site
exploitation photography, in order to portray that the person killed had been carrying the weapon
or other military equipment when engaged and was a legitimate target. This practice probably
originated for the less egregious though still dishonest purpose of avoiding scrutiny where a person
who was legitimately engaged turned out not to be armed. But it evolved to be used for the purpose
of concealing deliberate unlawful killings.

19. In_ different Special Operations Task Group rotations, the Inquiry
has found that there is credible information that junior soldiers were required by their patrol
commanders to shoot a prisoner, in order to achieve the soldier’s first kill, in a practice that was
known as ‘blooding’. This would happen after the target compound had been secured, and local
nationals had been secured as ‘persons under control’. Typically, the patrol commander would take
a person under control and the junior member, who would then be directed to kill the person under
control. “‘Throwdowns” would be placed with the body, and a ‘cover story’ was created for the
purposes of operational reporting and to deflect scrutiny. This was reinforced with a code of silence.

20. Almost all of the incidents in respect of which the Inquiry has found credible information of a
breach of Law of Armed Conflict involve members of Force Element . They occurred in 2009

and 2012-2013

21. As explained below, under ‘What the Inquiry has recommended’, the Inquiry has
recommended that the Chief of the Defence Force refer 36 matters to the Australian Federal Police
for criminal investigation. Those matters relate to 23 incidents and involve a total of 19 individuals.
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What these findings mean: ‘credible information’

22. ThelInquiry Directions permit the Inquiry to make findings as to whether there are substantive
accounts or credible information or allegations which, if accepted, could potentially lead to a
criminal conviction or disciplinary finding against named persons or identified groups, but prohibit
it from concluding that a criminal or disciplinary offence has been committed by any person.
Consistently with the terms of reference and legal principles which define the Inquiry’s jurisdiction,
in respect of potential criminal conduct, the highest the Inquiry’s findings rise in respect of potential
criminal conduct of an individual is that there is credible information that a person has committed a
certain identified war crime or disciplinary offence. This is not a finding of guilt, nor a finding (to any
standard) that the crime has in fact been committed. A finding that there is ‘credible information’
of a matter — for example, that a particular person has committed a particular war crime —is not a
finding, on balance of probability let alone to a higher standard, that the person has committed that
crime. Generally, it is analogous to a finding that there are reasonable grounds for a supposition.
That is consistent with the ‘scoping’ function of the Inquiry, as well as with the terms of paragraph
11 of the Inquiry Directions.

23. There can of course be credible information of a matter warranting further investigation, even
if there is also credible information to the contrary. A finding that there is credible information of a
matter is not a finding that the matter is proved, to any particular standard. It is entirely consistent
with such a finding that ultimately there may not be admissible evidence to prove the matter,
beyond reasonable doubt, in a court of law. The Inquiry is not a criminal trial. The Inquiry is not
confined to evidence that would be admissible in a court of law, but can inform itself as it sees fit,
and has done so, as is appropriate for an inquiry of this nature. Witnesses who have given evidence
to the Inquiry under compulsion may not be willing to give it to prosecutorial authorities. Witnesses
on whose evidence the Inquiry has relied have, while tested by the Inquiry, not been cross-examined
by an opposing party. For all these reasons, as is common experience with commissions of inquiry,
it does not follow from a finding in this Report that there is credible information of a war crime, that
there will be a prosecution, let alone a conviction.

24. All that said, findings that there is ‘credible information’ of a war crime have not been lightly
reached. Generally, the Inquiry has required eye-witness accounts, corroboration, persuasive
circumstantial evidence, and/or strong similar fact evidence, for such a finding. More information
about the extent and rigour of the process is provided below, under ‘Aspects of the conduct of the
Inquiry’.

Individual, command and collective responsibility

25.  While it would have been much easier to report that it was poor command and leadership
that was primarily to blame for the events disclosed in this Report, that would be a gross distortion.
While, as will appear, commanders at troop, squadron and Special Operations Task Group level must
bear some responsibility for the events that happened ‘on their watch’, the criminal behaviour of a
few was commenced, committed, continued and concealed at the patrol commander level, that is,
at corporal or sergeant level.

26. But for a small number of patrol commanders, and their protégées, it would not have been
thought of, it would not have begun, it would not have continued, and it would have been
discovered. It is overwhelmingly at that level that responsibility resides. Their motivation cannot be
known with certainty, but it appears to include elements of an intention to ‘clear’ the battlefield of
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people believed to be insurgents, regardless of Law of Armed Conflict; to ‘blood’ new members of
the patrol and troop; and to outscore other patrols in the number of enemy killed in action achieved;
superimposed on the personal psyche of the relevant patrol commander.

27. Subordinates complied for a number of reasons. First, to a junior Special Air Service Regiment
trooper, the patrol commander is a ‘demigod’, and one who can make or break the career of a
trooper, who is trained to obey and to implement their superior commander’s intent. Secondly, to
such a trooper, who has invested a great deal in gaining entry into Special Air Service Regiment, the
prospect of being characterised as a ‘lemon’ and not doing what was expected of them was a terrible
one, which could jeopardise everything for which they had worked. Thirdly, they were in a foreign
environment, far from the influence of the norms of ordinary Australian society, where the incident
could be compartmentalised as something that happened outside the wire to stay outside the wire.
In that context, some individuals who would have believed themselves incapable of such behaviour
were influenced to commit egregious crimes. It is clear to the Inquiry that at least some of them
have regretted it, and have been struggling with the concomitant moral injury, ever since.

28. The Inquiry has found no evidence that there was knowledge of, or reckless indifference to,
the commission of war crimes, on the part of commanders at troop/platoon, squadron/company or
Task Group Headquarters level, let alone at higher levels such as Commander Joint Task Force 633,
Joint Operations Command, or Australian Defence Headquarters. Nor is the Inquiry of the view that
there was any failure at any of those levels to take reasonable and practical steps that would have
prevented or detected the commission of war crimes. It is easy now, with the benefit of
retrospectivity, to identify steps that could have been taken and things that could have been done.
However, in judging the reasonableness of conduct at the time, it needs to be borne in mind that
few would have imagined some of our elite soldiers would engage in the conduct that has been
described; for that reason there would not have been a significant index of suspicion, rather the first
natural response would have been disbelief. Secondly, the detailed superintendence and control of
subordinates is inconsistent with the theory of mission command espoused by the Australian Army,
whereby subordinates are empowered and entrusted to implement, in their own way, their superior
commander’s intent. That is all the more so in a Special Forces context where high levels of
responsibility and independence are entrusted at relatively low levels, in particular to patrol
commanders.

29. Moreover, an accumulation of practices, all of them apparently adopted for sound reasons
and none inherently sinister, combined to ensure that troop commanders were not well-positioned
— structurally or geographically — to discover anything that the patrol commanders did not want
them to know. Information was closely held, within individual patrols. Even within a patrol, not
every member would necessarily know of events. For sound tactical reasons, troop commanders
were usually located remotely from the target compound, in an overwatch position, and did not
have visibility of events on the objective.

30. By late 2012 to 2013 there was, at troop, and possibly up to squadron level, suspicion if not
knowledge that throwdowns were carried, but for the purpose of avoiding questions being asked
about apparently lawful engagements when it turned out that the person killed was not armed, as
distinct from facilitating or concealing deliberate unlawful killings. While dishonest and
discreditable, it was understood as a defensive mechanism to avoid questions being asked, rather
than an aid for covering up war crimes. The more sinister use of throwdowns to conceal deliberate
unlawful killings was not known to commanders.
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31. However, the absence of knowledge or even suspicion that war crimes were being committed
by some of their subordinates does not relieve commanders of all responsibility, as distinct from
criminal responsibility, for the crimes of their subordinates. Commanders indirectly contributed to
the criminal behaviour, in a number of ways, but in particular by accepting deviations from
professional standards in respect of behaviour, by sanitising or embellishing reporting to avoid
attracting questions, and by not challenging or interrogating accounts given by those on the ground.

32. Moreover, Special Operations Task Group troop, squadron and task group Commanders must
bear moral command responsibility and accountability for what happened under their command
and control. Command responsibility is both a legal and a moral concept. In the narrow sense,
command responsibility is a legal doctrine by which commanders may be held legally responsible
for the misdeeds of their subordinates. But the concept has a much wider scope. At its core is
responsibility for the effects and outcomes delivered by the unit or formation under command.
Commanders are both recognised and accountable for what happens ‘on their watch’, regardless of
their personal knowledge, contribution or fault.

33. Commanders set the conditions in which their units may flourish or wither, including the
culture which promotes, permits or prohibits certain behaviours. It is clear that there must have
been within Special Operations Task Group a culture that at least permitted the behaviours
described in this Report. However, that culture was not created or enabled in Special Operations
Task Group, let alone by any individual Special Operations Task Group Commanding Officer. Because
Special Operations Task Group was a task group drawn from multiple troop contributing units and
multiple rotations, each Special Operations Task Group Commanding Officer acquired a mix of
personnel with which he had typically had little prior influence or exposure. There was little
opportunity for the Commanding Officer of any Special Operations Task Group rotation to create a
Special Operations Task Group culture.

34. The position with the individual Force Elements was otherwise: each of the Special Air Service
Regiment squadrons, and each of the 2" Commando Regiment Company Groups, rotated in
succession through Special Operations Task Group, many times. It was in their parent units and
subunits that the cultures and attitudes that enabled misconduct were bred, and it is with the
commanders of the domestic units who enabled that, rather than with the Special Operations Task
Group commanders, that greater responsibility rests.

32. The evidence does not reveal a consistent pattern of misbehaviour in 2" Commando
Regiment or any of its sub-units, as it does in at least two Special Air Service Regiment squadrons. It
cannot be excluded that that may be attributable to the Inquiry having less success in breaching the
code of silence in 2" Commando Regiment than in Special Air Service Regiment, but on the available
evidence the Inquiry would attribute it to the closer resemblance of 2" Commando Regiment to a
conventional unit - in particular that its officers were not sidelined and disempowered, but very
much remained in practical command of operations.

33. The position of the Special Air Service Regiment troop commanders calls for some sympathy.
Their position was a difficult one. Invariably, they were on their first Special Operations Task Group
deployment. They were in an environment in which the non-commissioned officers had achieved
ascendancy, just as they had from their role as gatekeepers to Special Air Service Regiment
selection, and their extended role when new officers were ‘under training’ and thus regularly
subordinate to them. They were not well-mentored, but were rather left to swim or sink. Those who
did try to wrestle back some control were ostracised, and often did not receive the support of
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superior officers. In that context, given the arduous selection process and how hard it is to get there
in the first place, it is to an extent understandable that some might not be prepared to risk that
position at the time to try to stop what was seen as an organisationally routine practice such as
throwdowns.

34. A substantial indirect responsibility falls upon those in Special Air Service Regiment who
embraced or fostered the ‘warrior culture’ and the clique of non-commissioned officers who
propagated it. Special Forces operators should pride themselves on being model professional
soldiers, not on being ‘warrior heroes.” Some domestic commanders of Special Air Service Regiment
bear significant responsibility for contributing to the environment in which war crimes were
committed, most notably those who embraced or fostered the ‘warrior culture’ and empowered,
or did not restrain, the clique of non-commissioned officers who propagated it. That responsibility
is to some extent shared by those who, in misconceived loyalty to their Regiment, or their mates,
have not been prepared to ‘call out’ criminal conduct or, even to this day, decline to accept that it
occurred in the face of incontrovertible evidence, or seek to offer obscure and unconvincing
justifications and mitigations for it.

35. That responsibility and accountability does not extend to higher headquarters, including in
particular Headquarters Joint Task Force 633 and Headquarters Joint Operations Command,
because they did not have a sufficient degree of command and control to attract the principle of
command responsibility, and within the constraints on their authority acted appropriately when
relevant information and allegations came to their attention to ascertain the facts. First, Joint Task
Force 633 was not positioned, organisationally or geographically, to influence and control Special
Operations Task Group operations: its ‘national command’ function did not include operational
command. While those who had operational command are rightly held responsible and accountable
for the deeds of their subordinates, regardless of personal fault, the principle that informs that
approach is that ultimately they command and control what happens under their command.
Without operational command, Joint Task Force 633 did not have the degree of command and
control over Special Operations Task Group on which the principle of command responsibility
depends. Secondly, commanders and headquarters at Joint Task Force 633, Joint Operations
Command and Australian Defence Force Headquarters appear to have responded appropriately and
diligently when relevant information and allegations came to their attention, and to have made
persistent and genuine endeavours to find the facts through quick assessments, following up with
further queries, and inquiry officer inquiries. Their attempts were often frustrated by outright deceit
by those who knew the truth, and, not infrequently, misguided resistance to inquiries and
investigations by their superiors.

36. Justascommanders are recognised for the achievements of their units, and bear responsibility
for their failures, so there is a collective recognition and commensurate responsibility on the part of
all the members of a unit: they all share in its triumphs, and they all must share in responsibility for
its shortcomings. That is because they are a team, in which each member bears some responsibility
for holding the others to the standards and values of the Australian Defence Force and the
Australian Army.

37. All that said, it was at the patrol commander level that the criminal behaviour was conceived,
committed, continued, and concealed, and overwhelmingly at that level that responsibility resides.

38. The events discovered by this Inquiry occurred within the Australian Defence Force, by
members of the Australian Defence Force, under the command of the Australian Defence Force. To
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the extent that the protracted and repeated deployment of the relatively small pool of Special
Forces personnel to Afghanistan was a contributing factor - and it should be recognised that the vast
majority of Special Forces personnel did repeatedly deploy to Afghanistan without resorting to war
crimes - it was not a risk to which any government, of any persuasion, was ever alerted. Ministers
were briefed that the task was manageable. The responsibility lies in the Australian Defence Force,
not with the government of the day.

Inquiries and oversight

39. The Australian Defence Force had in place a system of operational reporting and investigatory
mechanisms including quick assessments, Australian Defence Force Investigative Service
investigations, and inquiry officer inquiries, designed to provide command oversight and respond
to allegations of unlawful conduct. However, these systems failed to detect breaches of Law of
Armed Conflict that were identified during the course of the Inquiry. The failure of oversight
mechanisms was contributed to by an accumulation of factors.

40. First, commanders trusted their subordinates: including to make responsible and difficult
good faith decisions under rules of engagement; and to report accurately. Such trust is an important
and inherent feature of command. However, an aura was attached to the operators who went
‘outside-the-wire’, and whose lives were in jeopardy. There was a perception - encouraged by them
and accepted by others - that it was not for those ‘inside-the-wire’ to question the accounts and
explanations provided by those operators. This was reinforced by a culture of secrecy and
compartmentalisation in which information was kept and controlled within patrols, and outsiders
did not pry into the affairs of other patrols. These matters combined to create a profound reticence
to question, let alone challenge, any account given by an operator who was ‘on the ground.” As a
result, accounts provided by operators were taken at face value, and what might at least in
retrospect be considered suspicious circumstances were not scrutinised. Even if suspicions were
aroused in some, they were not only in no position to dispute reported facts, but there was a
reticence to do so, as it was seen as disloyal to doubt the front line operators who were risking their
lives.

41. Secondly, commanders were protective of their subordinates, including in respect of
investigations and inquiries. Again, that is an inherent responsibility of command. However, the
desire to protect subordinates from what was seen as over-enthusiastic scrutiny fuelled a ‘war
against higher command’, in which reporting was manipulated so that incidents would not attract
the interest or scrutiny of higher command. The staff officers did not know that they were
concealing unlawful conduct, but they did proactively take steps to portray events in a way which
would minimise the likelihood of attracting appropriate command scrutiny. This became so routine
that operational reporting had a ‘boilerplate’ flavour, and was routinely embellished, and
sometimes outright fabricated, although the authors of the reports did not necessarily know that to
be so, because they were provided with false input. This extended to alternative reporting lines,
such asintelligence reporting, which was carefully controlled. It also generated resistance to lawfully
authorised investigations and inquiries.

42. Thirdly, there was a presumption, not founded in evidence, to discount local national
complaints as insurgent propaganda or motivated by a desire for compensation. This presumption
was inconsistent with the counter-insurgency effort, and resulted in a predisposition on the part of
quick assessment officers to disbelieve complaints.
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43. Fourthly, the liberal interpretation of when a ‘squirter’ (a local national observed to run from
a compound of interest) could be taken to be ‘directly participating in hostilities’, coupled with an
understanding of how to describe an engagement to satisfy reporting expectations, combined to
contribute to the creation of a sense of impunity among operators.

44. Fifthly, consciously or unconsciously, quick assessment officers generally approached their
task as being to collect evidence to refute a complaint, rather than to present a fair and balanced
assessment of the evidence. They did not necessarily seek to question or independently confirm
what they were told; and/or consider and weigh conflicting evidence, both external and internal,
against what they were told and accepted on trust.

45. Sixthly, inquiry officers did not have the requisite index of suspicion, and lacked some of the
forensic skills and experience to conduct a complex inquiry into what were, essentially, allegations
of murder. Nonetheless, allowance needs to be made for the difficulty of the task when faced with
witnesses who are motivated not to disclose the truth, whether by self-interest or by misplaced
loyalty. This Inquiry does not doubt that, even with its much heightened index of suspicion, and an
approach in which accounts have been robustly tested by forensic examination, it has not always
elicited the truth, and that there are matters about which it has been successfully kept in the dark,
if not deceived. However, inquiry officers would have had greater prospects of success if more
suspicious, and better trained or experienced in investigatory and forensic techniques.

46. Seventhly, as a result, operational reporting, and the outcomes of quick assessments and
inquiry officer inquiries, were accorded a level of confidence by higher command, which they did
not in fact deserve.?

47. Many of those themes are founded in attitudes which are, in themselves, commendable:
loyalty to the organisation, trust in subordinates, protection of subordinates, and maintenance of
operational security. However, they have fostered less desirable features, namely avoidance of
scrutiny, and thus accountability. It is critically important that it be understood that not all of these
themes are, in themselves, bad or sinister. There are good reasons for many of them. Their
importance and benefits should not be overlooked when addressing the problem to which they have
contributed.

48. Operation summaries and other reports frequently did not truly and accurately report the
facts of engagements, even where they were innocent and lawful, but were routinely embellished,
often using ‘boilerplate’ language, in order proactively to demonstrate apparent compliance with
rules of engagement, and to minimise the risk of attracting the interest of higher headquarters. This
had upstream and downstream effects: upstream, higher headquarters received a misleading
impression of operations, and downstream, operators and patrol commanders knew how to
describe an incident in order to satisfy the perceived reporting requirements. This may be a
manifestation of a wider propensity to be inclined to report what superior commanders are believed
to want to hear. Integrity in reporting is fundamental for sound command decisions and operational
oversight. The wider manifestation needs to be addressed in leadership training and ethical training,
from the start of a military career and continuing throughout it. Its narrower application needs to

3 Quick assessments and inquiry officer inquiries are administrative inquiry processes, the first as its name suggests
quick, and the second more deliberate, designed and intended to ascertain the facts of an incident, in order to inform
command about what happened and provide the basis for decision-making by commanders.
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be addressed through impressing accountability for integrity in reporting on operations and

intelligence staff through duty statements and standing orders.

49. Legal officers contributed to the embellishment of operational reporting, so that it plainly
demonstrated apparent compliance with rules of engagement. It is not suggested that this was done
with an intention to mislead, as distinct from the expression in legal terms of what the legal officer
understood to have happened, or more typically, indirectly, by explaining what needed to be stated
in a report to demonstrate rules of engagement compliance.

50. The mandatory use of body-cameras by police in many parts of Australia has proved successful
in confirming lawful actions, rebutting false complaints, and exposing misconduct, and is now widely
accepted. Privately-owned helmet cameras were enthusiastically used in Afghanistan by some
Special Operations Task Group members, which has albeit unintentionally resulted in the exposure
of at least one apparent war crime. Use of official helmet cameras by Special Forces operators,
perhaps more than any other single measure, would be a powerful assurance of the lawful and
appropriate use of force on operations, as well as providing other benefits in terms of information
collection, and mitigating the security risk associated with unofficial imagery.

51. While the complexities of coalition warfare, and the need for flexible command and control
arrangements, are acknowledged, the devolution of operational command of Special Operations
Task Group not only had the potential to result in the national interest and mission being overlooked
or subordinated, but deprived national command of effective oversight of Special Operations Task
Group operations. What is ‘special’ about Special Forces is the operations they conduct. If anything,
the secretive nature of their operations makes effective oversight by National command all the
more important. That they conduct ‘special’ operations does not mean that they should be excepted
from ordinary command and oversight arrangements.

Aspects of the conduct of the Inquiry

52. The Inquiry has been conducted in private, because it relates to operational matters, because
protected identities are involved, to protect the reputations of individuals who may be the subject
of what turn out to be unsubstantiated rumours, to protect witnesses, and to protect lines of
inquiry.

53. Broadly, the Inquiry involved the following four overlapping phases:

o Familiarisation and socialisation, in which the Inquiry informed itself about Special Operations
Command, Special Operations Task Group and its operations in Afghanistan, and endeavoured
to cultivate an environment in which witnesses would be prepared to speak frankly. The
Inquiry also liaised with coalition partners in order to understand how similar issues had been
dealt with, which informed its approach.

° Identification of incidents and issues of interest, in which the Inquiry sought to elicit the
rumours in circulation and trace them to sources and specific incidents, through a variety of
approaches.

° Exploration of incidents and issues of interest, in which the Inquiry used its information and
evidence gathering powers to collect and analyse documentary and testimonial evidence.
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. Procedural fairness and finalisation of report, in which the Inquiry analysed the evidence,
contemplated what findings and recommendations might be made, issued procedural fairness
notices to potentially affected persons, considered their responses, and finalised its report.

54. In the course of evidence and information gathering:

° 170 Requests for Information were issued (some requesting a single document, but most were
far more extensive).

° In excess of 20 000 documents and 25 000 images were sourced and reviewed by the Inquiry.

o The Inquiry conducted in excess of 510 witness interviews, of 423 witnesses (a number of
witnesses were interviewed more than once). Interviews ranged in length from less than an
hour, to three days.

55. When established, the Inquiry was intentionally not given a specified timeframe in which to
report. It was generally understood that it would take some considerable time, first to understand
the complex and unique nature of Special Operations Task Group operations in Afghanistan, and
then to gain the confidence and trust of members of an organisation that does not readily welcome
engagement or scrutiny by outsiders, to the extent that they might be prepared to make disclosures.
So it has proved.

56. The Inquiry has encountered enormous challenges in eliciting truthful disclosures in the
closed, closely-bonded, and highly compartmentalised Special Forces community, in which loyalty
to one’s mates, immediate superiors and the unit are regarded as paramount, in which secrecy is at
a premium, and in which those who ‘leak’ are anathema. The Inquiry frequently encountered
‘resistance to interrogation’ techniques, in which Special Forces operators are trained, deployed
against it in the course of interviews, by witnesses who did not want to give a full and frank account.

57. In such an environment, it is hardly surprising that it has taken time, opportunity, and
encouragement for the truth to emerge, and that it has not necessarily done so at the first
opportunity or interview, or fully. It is often not the first, or even the second, interview at which the
story, either full or in-part, emerges; it takes time for trust to be established, and for the discloser’s
conscience to prevail over any impediments.

Procedural fairness notices

58. The Inquiry provided notice to persons who might potentially be the subject of a specific
adverse finding or recommendation that it was considering whether or not to make such potential
findings and recommendations. However, the Inquiry did not give a formal notice of potential
adverse findings when they were squarely based on admissions made by an apparently co-operative
witness, and no adverse recommendation was under contemplation, including in particular where
the use and derivative use immunities had the effect of practically precluding criminal or disciplinary
action against that witness.

59. Submissions were received in response to most but not all of the notices, and were carefully
considered. In a number of cases, potential findings notified were not made, or were modified, as a
result of consideration of the whole of the evidence in the light of those submissions.
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Witness welfare support

60. It was and is the duty of the Inquiry to inquire into the matters in its terms of reference,
without fear or favour, affection or ill-will, so as to uncover the truth. That necessarily required the
rigorous and comprehensive collection, evaluation and testing of all available evidence, which
sometimes meant that robust examination of witnesses could not be avoided. Given the nature of
the Special Forces community, in which the bulk of relevant witnesses reside, this was especially so
in this Inquiry. It was also inevitable that, in discharging its duty, the Inquiry had to raise with
witnesses events which occurred during their deployments and which may have been traumatic. In
that respect, the position is little different from many trials, in which witnesses will have to revisit,
and in a sense relive, incidents which have traumatised them.

61. From the outset, the Inquiry was conscious of the potential for its proceedings to have an
impact on the mental health and well-being of witnesses, and others who may be affected or
involved. It was not, and could not be, the function of the Inquiry to provide direct welfare support
to persons who were called before it as witnesses, or were otherwise potentially affected by its
proceedings. For the Inquiry to assume that function would have involved an impossible conflict
with its duty to inquire impartially and without fear or favour. However, the Inquiry was conscious
that many, including both serving personnel and former serving personnel, would not
spontaneously or proactively reach out to the relevant sources for assistance, and for that reason,
the Inquiry put in place a number of measures to inform witnesses and assist them and other
affected persons to access appropriate support. The Inquiry’s Witness Welfare Support program
was unique for such an inquiry. Its establishment and implementation was the result of the
recognition of the potential impact of the Inquiry and its proceedings on the welfare and well-being
of current and former Service personnel, and their families, regardless of whether they are
informants, witnesses summonsed, or persons potentially affected.

62. The Witness Welfare Support function will transition to Army after conclusion of the Inquiry,
in order to ensure that those affected continue to have access to appropriate welfare support.

Use and derivative use immunities

63. Every witness who gave evidence to the Inquiry has the protections and immunities afforded
by the Defence Act, s 124(2CA), and the Inspector-General of the Australian Defence Force
Regulation, s 31 (prohibition against taking reprisals), s 32 (self-incrimination) and s 33 (protection
from liability in civil proceedings). Those protections and immunities include use and derivative use
immunity: under Defence Act s 124(2CA) and the Inspector-General of the Australian Defence Force
Regulation s 32(2), any information given or document or thing produced by the witness, and giving
the information or producing the document or thing, and any information document or thing
obtained as a direct or indirect consequence of giving the information or producing the document
or thing, are not admissible in evidence against the individual in any civil or criminal proceedings in
any federal court or court of a State or Territory, or proceedings before a Service Tribunal, other
than proceedings by way of a prosecution for giving false testimony.

64. The immunities operate in any relevant court or Service Tribunal in which proceedings may be
brought, and regulate the admissibility of certain evidence in those proceedings. They do not
directly constrain the Inquiry, the Inspector-General of the Australian Defence Force, or for that
matter the Chief of the Defence Force, in the use or publication of the Inquiry’s findings or evidence
before it. However, there is potential for criminal proceedings to be compromised if immunised
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evidence informs a prosecution. That is one reason why it is inappropriate for the evidence that has
been obtained by the Inquiry to be published at this stage.

65. Itisimportant to observe that the immunities preclude only the admission in evidence in court
proceedings of information given to the Inquiry by a witness (and anything obtained as a direct or
indirect consequence) against that witness. They do not preclude the admission in evidence in court
proceedings of information given to the Inquiry by a witness (and anything obtained as a direct or
indirect consequence) against any other person — including another person who was also an Inquiry
witness.

66. The use and derivative use immunities have been of considerable importance and benefit to
the Inquiry, as they have enabled witnesses to speak frankly when otherwise interests of self-
protection would have inhibited them. Suggestions have been made that the derivative use
immunity is too broad and should be modified, as otherwise it may inhibit prosecutions. Those
suggestions overlook, first, that the immunities were provided by the legislature as a balance to the
dispensation, in the Inspector-General of the Australian Defence Force inquiries, of the privilege
against self-incrimination, in the interests of ascertaining the true facts. As the present Solicitor-
General of the Commonwealth, Dr Stephen Donaghue QC, wrote in Royal Commissions and
Permanent Commissions of Inquiry:*

[9.6] Legislation that abrogates the privilege against self-incrimination frequently protects
witnesses who are compelled to give self-incriminatory evidence from the direct use of that
evidence against the. This protection, or evidential immunity, helps maintain the balance
between the government’s need to abrogate the privilege in order to obtain information on the
one hand, and the preservation of the values that underlie the privilege on the other. The
existence of statutory evidential immunities is consistent with the suggestion made above that
legislatures may abrogate the privilege for reasons other than a desire to obtain self-
incriminatory evidence for use in criminal trials, for it suggests that they consider the acquisition
of information to be important even while providing that the information cannot be used in
subsequent criminal proceedings against the witness. The evidential immunities conferred by
commission legislation vary substantially in the type of protection that they provide and in the
manner in which that protection is invoked ...

[9.7] When validly claimed, the privilege against self-incrimination at common law enables a
witness to refuse to provide evidence. This means not only that the witness’s evidence is not
available for use against the witness, but also that there are no answers or documents from
which any further evidence can be derived for use against the witness ... Of the three main types
of statutory evidential immunity, only one exactly reproduces this protection ...

There can be no objection to the abrogation of the privilege when a derivative use immunity has
been granted, as such an immunity serves all of the functions that the privilege against self-
incrimination is designed to serve. While the absence of the privilege means that witnesses may
be compelled to speak, the privilege protects the right of witnesses not to incriminate
themselves, not their right to remain silent. Use immunities, on the other hand, provide less
extensive protection than the privilege at common law, to some extent allowing the purposes
of the privilege to be undermined.

4 S Donaghue, Royal Commissions and Permanent Commissions of Inquiry (2001), pp206-207.
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67. Secondly, without those immunities, it is unlikely that the culture of silence would have been
breached, and that the conduct described in this Report would have been exposed, at least to the
extent to which it has.

What the Inquiry has recommended, and why

68. Asalready mentioned, the Inquiry has recommended that the Chief of the Defence Force refer
36 matters to the Australian Federal Police for criminal investigation. Those matters relate to 23
incidents and involve a total of 19 individuals.

69. In considering whether to recommend referral of a matter for criminal investigation, the
Inquiry has adopted as a threshold test the following question: Is there is a realistic prospect of a
criminal investigation obtaining sufficient evidence to charge an identifiable individual with a
criminal offence. The Inquiry has also had some regard to the ultimate prospects of a conviction.

70. Because of the immunities, explained above, to which witnesses who give evidence to the
Inquiry are entitled, which preclude the use of a person’s evidence to the Inquiry, or anything
discovered as a result, in proceedings against that person, there are some individuals who have
been involved in misconduct who will not be amenable to prosecution. That is the necessary
consequence of their having made protected disclosures to the Inquiry, without which the conduct
described in this Report would not have been uncovered. Decisions therefore have to be made
about which individuals should, and which should not or cannot be prosecuted. Ultimately, those
are decisions for prosecuting authorities. However, the Inquiry’s recommendations have taken this
issue into account. Essentially, this involves prioritising a hierarchy of criminal responsibility, in
order that those who bear greatest responsibility should be referred for criminal investigation, and
potentially prosecution, in priority to those bearing less responsibility.

71. The Inquiry’s approach is that those who have incited, directed, or procured their
subordinates to commit war crimes should be referred for criminal investigation, in priority to their
subordinates who may have ‘pulled the trigger.’ This is because in a uniformed, disciplined, armed
force those in positions of authority bear special responsibilities, given their rank or command
function, because their subordinates would not have become involved but for their instigation of it;
and because what happened was entirely under their control, with their subordinates doing what
they were directed to do.

72. Additional factors include the objective gravity of the incident (for example, if there are
multiple victims); whether the conduct appears to have been premeditated, wanton or gratuitous;
and whether the individual concerned is implicated in multiple incidents, particularly if those other
incidents may provide tendency evidence.

73. The Inquiry has not recommended referral for criminal investigation where it appears that the
use and derivative use immunities to be found in the Defence Act 1903 and the Inspector-General
of the Australian Defence Force Regulation 2016 would deprive a prosecution of critical admissible
evidence.

74. TheInquiry recommends that any criminal investigation and prosecution of a war crime should
be undertaken by the Australian Federal Police and the Commonwealth Director of Public
Prosecutions, with a view to prosecution in the civilian criminal courts, in trial by jury, rather than
as a Service offence in a Service Tribunal.
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75. The Inquiry has recommended that consideration be given to administrative action for some
serving Australian Defence Force members, where there is credible information of misconduct
which either does not meet the threshold for referral for criminal investigation, or is insufficiently
grave for referral, but should have some consequence for the member. The administrative action
process would require further procedural fairness.

76. Where there is credible information that an identified or identifiable Afghan national has been
unlawfully killed, the Inquiry has recommended that Australia should now compensate the family
of that person, without awaiting for establishment of criminal liability. This will be an important step
in rehabilitating Australia’s international reputation, in particular with Afghanistan, and it is simply
the right thing to do.

77. Although many members of the Special Operations Task Group demonstrated great courage
and commitment, and although it had considerable achievements, what is now known must
disentitle the unit as a whole to eligibility for recognition for sustained outstanding service. It has to
be said that what this Report discloses is disgraceful and a profound betrayal of the Australian
Defence Force’s professional standards and expectations. It is not meritorious. The Inquiry has
recommended the revocation of the award of the Meritorious Unit Citation, as an effective
demonstration of the collective responsibility and accountability of the Special Operations Task
Group as a whole for those events.

78. In contrast, the cancellation of an individual award such as a distinguished service award
impacts on the status and reputation of the individual concerned, could not be undertaken on a
broad-brush collective basis, and would require procedural fairness in each individual case.
However, it is difficult to see how any commander at the Special Operations Task Group, Squadron
or Troop level, under whose command (or ‘on whose watch’) any substantiated incident referred to
in this Report occurred, could in good conscience retain a distinguished service award in respect of
that command. The Inquiry has recommended that distinguished service awards to commanders at
troop, squadron and task group level in respect of Special Operations Task Group Rotationsl, .,
., . and - be reviewed. It has also made recommendations concerning some particular
individual awards.

79. The Inquiry has made numerous recommendations to address strategic, operational,
structural, training and cultural factors that appear to have contributed, although generally
indirectly, to the incidents and issues referred to in this Report.

Conclusion - why this matters

80. History teaches that the failure to comprehensively deal with allegations and indicators of
breaches of Law of Armed Conflict as they begin to emerge and circulate is corrosive - it gives
spurious allegations life, and serious allegations a degree of impunity. The consequences of not
addressing such allegations as and when they eventually arise are measured in decades. This
Inquiry has been conducted pursuant to Chief of Army’s request, and subsequently the Chief of the
Defence Force’s direction, to the Inspector-General of the Australian Defence Force to do
so, and in conformity with Australia’s obligation as a State Party to the Rome Statute of the
International Criminal Court. By conducting this Inquiry, the Australian Defence Force has taken
ownership of its own problem, as the rumours began to emerge.
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81. Australia subscribes to, and holds itself out as adhering to, the Law of Armed Conflict, and
International Humanitarian Law. When our enemies fail to so adhere, we hold them to account by
such standards. In order to maintain our moral integrity and authority as a nation, which in turn
gives us international credibility, strategic influence, and sustains our operational and tactical
combat power, we must apply at least the same standards to our own military personnel. Moral
authority is an element of combat power. If we do not hold ourselves, on the battlefield, to at least
to the standards we expect of our adversaries, we deprive ourselves of that moral authority, and
that element of our combat power. Painful as it may be for those involved, by conducting this
Inquiry, and following the evidence wherever it went, Australia has sought to maintain our moral
integrity and authority as a nation by investigating breaches of laws which apply to us and our
enemies alike. It also ensures that the only courts current or former Australian Defence Force
members may face are those established by the laws of Australia.

82. While the Inquiry is reporting now as it is satisfied under s 28F(1)(a) of the Inspector-General
Australian Defence Force Regulation that ‘all information relevant to the inquiry that is practicable
to obtain has been obtained’, the Inquiry does not doubt that it has failed to uncover everything
that fell within its terms of reference. The Inquiry also does not doubt that, like some of the
contemporaneous inquiries and investigations conducted during the Afghanistan era, there are
probably cases in which it has been deceived. Reports, rumours and allegations of war crimes in
Afghanistan will continue to emerge, following the release of the Inquiry’s findings, and potentially
for many years. Partly for that reason, the Inquiry has made recommendations for the establishment
of processes to receive and assess such reports, using the Inquiry’s evidence and experience.
Amongst other things, it is important that people who have been traumatised by their exposure to
such incidents have the opportunity to speak in a confidential setting about them. One of the more
satisfying aspects of the Inquiry is that some witnesses have found that opportunity cathartic.

83. All but two of those who have worked on this Inquiry are, in one capacity or another, serving
members of the Australian Defence Force, and every one of us is proud to be so. We embarked on
this Inquiry with the hope that we would be able to report that the rumours of war crimes were
without substance. None of us desired the outcome to which we have come. We are all diminished
by it.

Annexes:

A. Inquiry Directions

B.  Chronology

C. Complete list of findings and recommendations
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Annex A to
Chapter 1.01

AFGHANISTAN INQUIRY — TERMS OF REFERENCE

The Terms of Reference for the Inspector-General of the Australian Defence Force Afghanistan
Inquiry (IGADF INQ17/16) comprise the following documents and are attached:

1. Appointment of Major General Brereton as Assistant IGADF to conduct IGADF Inquiry —
INQ17/16, dated 12 May 20161

2. Chief of the Defence Force Minute to IGADF dated 14 December 20162 — Direction to
IGADF as a result of amendments to the Inspector-General of the Australian Defence Force
Regulation 2016 to conduct an inquiry into concerns regard Special Operations Command
(IGADF INQ17/16).

3. IGADF Direction dated 17 January 20173 to MAJGEN Brereton pursuant to direction from
the Chief of the Defence Force to inquire into whether there is any substance to persistent
rumours of criminal or unlawful conduct by or concerning Special Operations Task Group
deployments in Afghanistan during the period 2007 to 2016 (GADF INQ17/16).

4, Amendment No 1 to Directions to Assistants IGADF for IGADF INQ17/16 dated 24 March
2017,% expansion of the timeframe to be considered by the Inquiry to 2005 to 2016.

5. CDF Minute to IGADF dated 5 April 2017,°> Amendment 1 to CDF Direction to IGADF.
Confirmation of verbal advice to expand the timeframe to be consideration by INQ17/16 to
2005 to 2016

6. Amendment 2 to IGADF INQ17/16 Directions, dated 31 January 2020° — Confirmation of
oral directions to Assistants IGADF to the Inquiry, appointment of additional Assistants
IGADF to help Major General Brereton conduct the Inquiry.

7. Amendment 3 to IGADF INQ17/16 Directions, dated 01 April 20207 — Appointment of
_ as an Assistant IGADF to also help Major General Brereton conduct
the Inquiry.

1 IGADF

2 |GADF

31GAD

* |GADF

5 |GADF

® |IGADF

7 IGADF
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DIRECTION TO ASSISTANTS
INSPECTOR-GENERAL OF THE AUSTRALIAN DEFENCE FORCE

IGADF INQ/17/16

To: MAJGEN The Honourable Paul Brereton AM, RFD
Introduction

1. Pursuant to section 110C of the Defence Act 1903, Regulation 87(1)(a) of the
Defence (Inquiry) Regulations 1985, your appointment as an Assistant Inspector-General of the
Australian Defence Force (IGADF), and all other available powers and authorities, I direct you to
inquire into matters concerning the military justice system raised in a referral from the Chief of
Army (CA), namely whether there is any substance to persistent rumours of criminal or unlawful
conduct by, or concerning, Special Operations Task Group (SOTG) deployments in Afghanistan
during the period 2007 to 2016, and pursuant to Regulation 87(3) I authorise you to make
recommendations resulting from your findings.

Background

2. On 09 March 2016, Special Operations Commander Australia (SOCAUST) wrote to CA
regarding rumours concerning the culture and behaviour of or concerning Special Operations
Command (SOCOMD), including second- or third-hand narratives relating to Special Operations
Task Group deployments in Afghanistan during the period 2007 to 2016. These stories came to the
attention of SOCAUST from a variety of sources. The rumours relate to the military justice system
and include allegations of criminal, unlawful or inappropriate conduct including deviance from
professional standards, existence of a culture of silence, the deliberate undermining of individuals,
activities outside or contrary to those prescribed in the approved Rules of Engagement, and
systemic failures by the SOCOMD chain of command.

3. The rumours remain unsubstantiated and there is insufficient information to commence
criminal or disciplinary investigations, or administrative inquiries. However, SOCAUST’s
exploration of the issues confirmed that knowledge of the rumours appeared widely known and
circulated amongst Australian Special Forces personnel and possibly also personnel from Allied
Forces. Accordingly, CA has requested that the IGADF conduct scoping and assessment as to
whether these rumours can be substantiated by substantive accounts or credible information and if
so, the potential depth and breath of the circumstances. In addition, CA requested that IGADF
consider a range of possible options as potential ways forward and / or to address any issues which
are identified.

Inquiry terms
4. lintend to use evidence gathered and recommendations made by you to:

a.  determine whether there is any likely substance to the rumours relating to SOTG deployments
in Afghanistan; and

b.  inform further action as required.

5. The Directions are enclosed.
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2
The Inquiry process

6. Documentation. On delivering your report to the Acting IGADF, you are to provide the
following documentation:

a.  All transcripts, statements and records of conversation.
b.  All flags referred to in the report.

7.  Findings. Although you may consider whether there are substantive accounts or credible
information or allegations which, if accepted, could potentially lead to a criminal conviction or a
disciplinary finding against named persons or identified groups, you must not conclude that a
criminal or disciplinary offence has been committed by any person.

8.  Witnesses and sources of evidence. You are to advise me in writing if you are unable to
obtain evidence from any person who you believe could give evidence relevant to the inquiry,
including the reasons why you are unable to obtain the evidence from the person.

9.  Variation and guidance. Any difficulties in complying with these Directions are to be raised
with me at the first available opportunity. Deficiencies in, or suggested amendments to, these
directions are also to be raised with me for consideration; particularly if they relate to matters which
may compromise the overall purpose of the inquiry.

10. Progress reports. You are to provide the Director of Inquiries with a monthly report
detailing your progress.

11. Completion. Once known, but as soon as practicable, you are to advise me of your
anticipated completed date.

7t

JM Gaynor, CSC
Brigadier
Acting Inspector-General of the Australian Defence Force

[ Z May 2016

Enclosure:
1.  Directions to Assistants IGADF - IGADF INQ/17/16
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ENCLOSURE 1 TO
IGADF INQ 17/16
/2 MAY 2016

DIRECTIONS TO ASSISTANTS
INSPECTOR-GENERAL OF THE AUSTRALIAN DEFENCE FORCE

IGADF INQ/17/16

Pursuant to section 110C of the Defence Act 1903, Regulation 87 of the Defence (Inquiry)
Regulations 1985, your appointments as an Assistant Inspector-General of the Australian Defence
Force (IGADF), and all other available powers and authorities:

I DIRECT MAJGEN The Honourable Paul Brereton AM, RFD, pursuant to Regulation
87(1)(a) to inquire into the following matters, and pursuant to Regulation 87(3) authorise him to
make recommendations resulting from his findings; and

I DIRECT Il Il BN Il I I D D s
.

pursuant to Regulation
87(1)(b) to help MAJGEN The Honourable Paul Brereton AM, RFD inquire into such matters:

AND I GIVE THE FOLLOWING DIRECTIONS:
DIRECTION 1

You are to undertake scoping and assessment in order to determine whether there are substantive
accounts or credible information or allegations, relating to the military justice system, concerning
criminal, unlawful or inappropriate conduct by, or involving, Special Operations Task Group
(SOTG) deployments in Afghanistan during the period 2007 to 2016 (the period), and, in particular,
whether there are such accounts, information or allegations conceming:

a. abuse or mistreatment of detainees;

b.  contravention of the Defence Force Discipline Act (Cth) including contravention of s 61 of
that Act and Division 268 of the Criminal Code (Cth);

c.  any systemic, cultural or individual failure (including by commanders and legal officers
within SOCOMD), to report or investigate such criminal, unlawful or inappropriate conduct
as required by Defence policies, or to obstruct such investigations;

d. any intentional inaccuracy in operational reporting concerning such criminal, unlawful or
inappropriate conduct including as to the availability of evidence; and

e. any deliberate undermining, isolation, obstruction or removal from SOCOMD units of
persons who tried to report on or take remedial action concemning such criminal, unlawful or
inappropriate conduct.
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2

DIRECTION 2

You are to identify a range of options that may be available, or could be created, should you
consider that further action be required, accompanied by your assessment of the likelihood of
achieving closure through each option.

JM Gaynor, CSC
Brigadier
Acting Inspector-General of the Australian Defence Force

/ 2_May 2016
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CHIEF OF THE DEFENCE FORCE

~ Minute
k%
CDF/OUT/2016/
IGADF (BP25-4)

For information:
CA (R1-4-B002)
DGSSIM (R1-6-A114)

CHIEF OF DEFENCE FORCE DIRECTION TO INSPECTOR-GENERAL OF THE
AUSTRALIAN DEFENCE FORCE — CONCERNS REGARDING SPECIAL
OPERATIONS COMMAND

References:

A. OCA/OUT/2016/ 8l Referral of Serious Concerns regarding Special
Operations Command (SOCOMD) of 30 Mar 16

B. Direction to Assistants Inspector-General of the Australian Defence Force, IGADF
INQ/17/16 of 12 May 16

C. OCA/OUT/2016/4 N of 21 Sep 16

Background

1. In March 2016, I understand that SOCAUST wrote to CA regarding rumours about
the culture and behaviour of, or concerning, SOCOMD. This included second or third-hand
narratives relating to SOTG deployments in Afghanistan during the period 2007 to 2016. In
Reference A, CA requested you undertake a scoping inquiry in respect of those rumours and
related matters. At Reference B, you issued Directions to Assistants IGADF to conduct a
scoping inquiry into these matters. In Reference C, CA requested that you include in your
inquiry specific allegations of possible crimes by SOTG personnel as reported by a former
SOCOMD member.

Direction to IGADF

2. With recent amendments to the Defence Act 1903, and in particular the promulgation
of the Inspector-General of the Australian Defence Force Regulation 2016, it is now
appropriate that IAW s 110C(1)(f) of the Defence Act 1903, 1 direct you to conduct a scoping
inquiry to determine whether there is any substance to rumours of criminal or unlawful
conduct by, or concerning, SOTG deployments in Afghanistan during the period 2007 to
2016. This inquiry is to incorporate the scoping and assessment of the matters raised in
References A and C, including but not limited to the allegations regarding:

a. possible crimes (illegal killings, inhumane and unlawful treatment of detainees, or
mistreatment of corpses);

b. the cultural normalisation of deviance from professional standards within SOCOMD,
including intentional inaccuracy in operational reporting related to possible crimes;
c. a culture of silence within SOCOMD;
OFFICIAL
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d. the deliberate undermining, isolation, and removal from SOCOMD units of
individuals who tried to address this rumoured conduct and culture; and

e. a systemic failure, including by commanders and legal officers at multiple levels
within SOCOMD, to report or investigate the stories as required by Defence policies.

3. It would be appropriate for this scoping inquiry to provide a range of possible
options and potential ways forward and / or to address identified issues, as per Reference B,
paragraph 3. Monthly updates on inquiry progress should continue to be provided to CA, and
also now to me.

4 My POC for this matter within OCDF is DGSSIM, | GN v.10 con ve
contacted by telephone on or by email
A
'-—_._——-__-_h‘-ﬂ—-
MD Binskin, AC
ACM
CDF
/4 Dec 16
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IGAD S
DIRECTION TO ASSISTANT INSPECTOR-GENERAL

OF THE AUSTRALIAN DEFENCE FORCE

IGADF INQ/17/16

To: MAJGEN The Honourable Paul Brereton AM, RFD
Introduction

1. By minute dated 14 December 2016, the Chief of the Defence Force has directed me to
inquire into a matter concerning the Defence Force, namely, whether there is any substance to
persistent rumours of criminal or unlawful conduct by, or concerning, Special Operations Task
Group (SOTG) deployments in Afghanistan during the period 2007 to 2016.

2. In accordance with section 110C(1)(f) of the Defence Act 1903 and section 10 of the
Inspector-General of the Australian Defence Force Regulation 2016 (‘the IGADF Regulation’), and
pursuant to your appointment as an Assistant Inspector-General of the Australian Defence Force
(IGADF), and all other available powers, I direct you to assist me to inquire into this matter. I also

direct (N
I (0 help you in your inquiry.

Background

3. On 09 March 2016, Special Operations Commander Australia (SOCAUST) wrote to Chief of
Army (CA) regarding rumours concerning the culture and behaviour of or concerning Special
Operations Command (SOCOMD), including second or third-hand narratives relating to SOTG
deployments in Afghanistan during the period 2007 to 2016. These rumours came to the attention of
SOCAUST from a variety of sources. The rumours include allegations of criminal, unlawful or
inappropriate conduct including deviance from professional standards, existence of a culture of
silence, the deliberate undermining of individuals, activities outside or contrary to those prescribed
in the approved Rules of Engagement, and systemic failures by the SOCOMD chain of command.

4.  The rumours remain unsubstantiated and there is insufficient information to commence
criminal or disciplinary investigations, or administrative inquiries. However, SOCAUST's
exploration of the issues confirmed that knowledge of the rumours appeared widely known and
circulated amongst Australian Special Forces personnel and possibly also personnel from Allied
Forces. Accordingly, CA requested on 30 March 2016 that the IGADF conduct scoping and
assessment as to whether these rumours could be substantiated by substantive accounts or credible
information and if so, the potential depth and breath of the circumstances. In addition, CA requested
that IGADF consider a range of possible options as potential ways forward and / or to address any
issues which were identified.

5. Il agreed to the CA request and appointed a scoping inquiry on 12 May 2016.

OFFICIAL
(redacted for security, privacy and legal reasons)




OFFICIAL
(redacted for security, privacy and legal reasons)
52
2

6. On 14 December 2016, and with recent amendments to the Defence Act 1903, and in
particular the promulgation of the IGADF Regulation, CDF directed me, in accordance with section
110C(1)(f) of the Defence Act 1903, to conduct a scoping inquiry to determine whether there is any
substance to rumours of criminal or unlawful conduct by, or concerning, SOTG deployments in
Afghanistan during the period 2007 to 2016.

Inquiry terms
7. lintend to use evidence gathered and recommendations made by you to:

a.  determine whether there is any likely substance to the rumours relating to SOTG deployments
in Afghanistan; and

b.  inform further action as required.

8. The Directions are enclosed.
The Inquiry process

9.  Public or private. Pursuant to Section 19 of the IGADF Regulation, I direct the inquiry to be
conducted in private.

10. Documentation. On delivering your report to the me, you are to provide the following
documentation:

a.  All transcripts, statements and records of conversation.
b.  All flags referred to in the report.

11. Findings. Although you may consider whether there are substantive accounts or credible
information or allegations which, if accepted, could potentially lead to a criminal conviction or a
disciplinary finding against named persons or identified groups, you must not conclude that a
criminal or disciplinary offence has been committed by any person.

12.  Recommendations. Pursuant to section 10(4) of the IGADF Regulation, | authorise you to
make recommendations arising from your findings.

13. Witnesses and sources of evidence. You are to advise me in writing if you are unable to
obtain evidence from any person who you believe could give evidence relevant to the inquiry,
including the reasons why you are unable to obtain the evidence from the person. Pursuant to
section 24 of the IGADF Regulation, | authorise you, and any Assistants IGADF helping you, to
exercise the powers of the IGADF under sections 22 and 23 of the Regulation.

14. Variation and guidance. Any difficulties in complying with these Directions are to be raised
with me at the first available opportunity. Deficiencies in, or suggested amendments to, these
directions are also to be raised with me for consideration; particularly if they relate to matters which
may compromise the overall purpose of the inquiry.

15. Progress reports. You are to provide the Director of Inquiries with a monthly report
detailing your progress.
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16. Completion. Once known, but as soon as practicable, you are to advise me of your
anticipated completed date.

/’\{

JM Gaynor, CSC
Inspector-General of the Australian Defence Force

17 January 2017

Enclosure:
1.  Directions to Assistants IGADF - IGADF INQ/17/16
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ENCLOSURE 1 TO
IGADF
DATED 17 JAN 2017

DIRECTIONS TO ASSISTANTS
INSPECTOR-GENERAL OF THE AUSTRALIAN DEFENCE FORCE

IGADF INQ/17/16

In accordance with section 110C(1)(f) of the Defence Act 1903, and pursuant to your appointments
as an Assistant Inspector-General of the Australian Defence Force (IGADF), and all other available
powers and authorities:

I DIRECT MAJGEN The Honourable Paul Brereton AM, RFD, pursuant to section 10 of the
Inspector-General of the Australian Defence Force Regulation 2016 (‘the IGADF Regulation’) to
inquire into the following matters and authorise him to make recommendations resulting from his
findings; and

I DIRECT Il B BN B D I D D .
-

pursuant to section 10 of the
IGADF Regulation to help MAJGEN The Honourable Paul Brereton AM, RFD to inquire into such
matters:

AND I GIVE THE FOLLOWING DIRECTIONS:
DIRECTION 1

You are to undertake scoping and assessment in order to determine whether there are substantive
accounts or credible information or allegations, relating to the military justice system, concerning
criminal, unlawful or inappropriate conduct by, or involving, Special Operations Task Group
(SOTG) deployments in Afghanistan during the period 2007 to 2016 (the period), and, in particular,
whether there are such accounts, information or allegations concerning;:

a. abuse or mistreatment of detainees:

b.  contravention of the Defence Force Discipline Act (Cth) including contravention of section 61
of that Act and Division 268 of the Criminal Code (Cth);

C. any systemic, cultural or individual failure (including by commanders and legal officers
within Special Operations Command (SOCOMD), to report or investigate such criminal,
unlawful or inappropriate conduct as required by Defence policies, or to obstruct such
investigations;

d. any intentional inaccuracy in operational reporting concerning such criminal, unlawful or
inappropriate conduct including as to the availability of evidence; and
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€. any deliberate undermining, isolation, obstruction or removal from SOCOMD units of
persons who tried to report on or take remedial action concerning such criminal, unlawful or
inappropriate conduct.

DIRECTION 2

You are to identify a range of options that may be available, or could be created, should you
consider that further action be required, accompanied by your assessment of the likelihood of
achieving closure through each option.

7L

JM Gaynor, CSC
Inspector-General of the Australian Defence Force

/ ?- January 2017
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DIRECTIONS TO ASSISTANTS
INSPECTOR-GENERAL OF THE AUSTRALIAN DEFENCE FORCE
AMENDMENT 1

IGADF INQ/17/16

1.  Further to the addision of to the Inquiry staff, I hereby amend the preamble to my
inquiry directions issued on 17 January 2017 to include ||l in my directions to the Assistants
IGADF:

I DIRECT
pursuant to
Regulation 87(1)(b) to help MAJGEN The Honourable Paul Brereton AM, RFD inquire into such
matters:

2. Further to the fact that information obtained to date indicates rumours of potential matters of
interest in earlier Special Forces deployments to Afghanistan, I hereby amend Direction 1 of the inquiry
directions issued on 17 January 2017 to extend the subject matter of the Inquiry to Special Forces Task
Group (SFTG) and/or Special Operations Task Group (SOTG) deployments in Afghanistan during the
period 2005 to 2016:

DIRECTION 1

You are to undertake scoping and assessment in order to determine whether there are substantive
accounts or credible information or allegations, relating to the military justice system, conceming
criminal, unlawful or inappropriate conduct by, or involving, SFTG and/or SOTG deployments in
Afghanistan during the period September 2005 to 2016 (the period), and, in particular, whether there
are such accounts, information or allegations concerning:

3. Further to the provisions of Section 21 of the Inspector-General Australian Defence Force
Regulation 2016, in the interests of the Defence of the Commonwealth and faimess to persons who may
be affected by the inquiry:

I AUTHORISE MAJGEN The Honourable Paul Brereton AM, RFD to give directions under
Sub-Section 21(1) restricting disclosure of information contained in oral evidence given during the
inquiry (whether in public or in private), all or part of any document received by the inquiry, and any
infopmation contained in a report of the inquiry provided to a person under Section 27.

JM Gaynor, CSC
Inspector-General of the Australian Defence Force

24— March 2017
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CHIEF OF THE DEFENCE FORCE

Minute
IGADF (BP25-4-106)
For information:
CA (R1-4-B002)
DGSSIM (R1-6-Al14)

AMENDMENT 1 TO CHIEF OF DEFENCE FORCE DIRECTION TO INSPECTOR-
GENERAL OF THE AUSTRALIAN DEFENCE FORCE - CONCERNS REGARDING
SPECIAL OPERATIONS COMMAND

Reference:
A. CDF minute CDF/OUT/2016/1005 dated 14 Dec 16

1. I confirm that, during our meeting on 15 March 2016, I verbally directed you to
expand the time period under scoping inquiry further to reference A to address both Special
Forces Task Group (SFTG) and Special Operations Task Group (SOTG) deployments in
Afghanistan during the period 2005 to 2016.

2. In all other respects, reference A remains extant. My POC in this matter remains
DGSSIM, who can be contacted on — or by email
adefence.gov.au.

/_‘_‘-_-_._________---_H"\-—‘
=

MD Binskin, AC
ACM
CDF

Apr 17
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AMENDMENT 2 TO IGADF INQ/17/16 DIRECTIONS
CONFIRMATION OF ORAL DIRECTIONS TO ASSISTANTS IGADF

References:

A.  IGADFll Direction to Assistant Inspector-General of the Australian
Defence Force—IGADF INQ/17/16 of 17 January 2017

B. IGADF/ ] —Amendment 1 to Directions to Assistants Inspector-General of
the Australian Defence Force—IGADF INQ/17/16 of 24 March 2017

1. | confirm my oral directions to the following Assistants IGADF to help
Major General The Honourable Paul Brereton AM, RFD in the Inquiry directed at references
A and B:

<

JM Gaynor, CSC
Inspector-General of the Australian Defence Force

31 January 2020
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AMENDMENT 3 TO IGADF INQ 17/16 DIRECTIONS
COMFIRMATION OF ORAL DIRECTIONS TO ASSISTANTS IGADF

References:

A.  IGADFll - Direction to Assistant Inspector-General of the Australian
Defence Force - IGADF INQ/17/16 of 17 January 207

B.  IGADFl}- Amendment 1 to Directions to Assistants Inspector-General of
the Australian Defence Force - IGADF INQ/17/16 of 24 March 2017

C.  IGADF/ - Amendment 2 to Directions to Assistants Inspector-General
of the Australian Defence Force - IGADF INQ/17/16 of 31 January 2020

In addition to those Assistants IGADF | have previously directed to help Major General The
Honourable Paul Brereton, AM, RFD in the inquiry directed at references A, B and C, |

confirm my oral direction to ||| GG o Assistant IGADF, also

to help Major General Brereton.

JM Gaynor, CSC
Inspector-General of the Australian Defence Force

01 April 2020
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ANNEXBTO
CHAPTER 1.01
CHRONOLOGY
Date Occurrence Chapter
reference
- 06 — Incident during conduct of 2.02
the patrol engage
and kill an unarmed , possibly an insurgent spotter,
The incident is misreported by
the patrol as involving an armed anti-coalition militia.
- 06 — unsubstantiated that a specified member 2.03
unlawfully killed a wounded and unarmed local national
during action at_.
- 07 - — unsubstantiated assault and killing of unarmed | 2.04

local national-.

— credible information of murder- 2.05
of an insurgent who was hors-de-combat (wounded and
under control) by a specified member-.

N 200’ N

2008

- 07 Unsubstantiated cruel treatment (assault) of person 2.59
under control by unspecified members

- 08 Unsubstantiated mistreatment of persons under control 2.59

. 2008-
2009

2.06

1

Unsubstantiated indiscriminate engagement of local
nationals not positively identified by unspecified members

1

Unsubstantiated that- 2.07
was not in accordance with applicable

T

o
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2.08
Unsubstantiated
combatants were engaged and killed
- 09 — credible information of murder of. 2.09
local nationals at , by- specified
members, with complicity of patrol commander
- 10 — credible information of cruel treatment 2.10
(assault) of person under control by a specified member
-10 — unsubstantiated that insurgent who was killed by | 2.11
specified member_was hors-de-
combat-
— unsubstantiated 2.12
- 10 — credible information of 2.13
murder of llpersons under control by- specified
members with complicity of specified patrol commander,
including ; then deletion of
evidence to conceal
.10 Unsubstantiated that- killed a person under 2.59

control on urging of unspecified -members.
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- 10 - unsubstantiated killing of unarmed local 2.14
national during compound cIearance-.

- 10 — unsubstantiated that§ local nationals were 2.15
unlawfully killed by

- 10 Unsubstantiated that hors-de- 2.59
combat insurgents were killed by unspecified members

-10 Unsubstantiated thatl specified members unlawfully 2.16
killed persons under control or non-combatants-.

- 10 — unsubstantiated that engagement and killing 2.17
of local national by member

was

other than lawful

2011

P

- 11 — unsubstantiated that engagement and killing | 2.18

by specified member was other than lawful

I o

R

2012

-12 — unsubstantiated that insurgent 2.19
engaged and killed by specified member, with complicity
of superior, was hors-de-combat, and that engagement
and killing of was unlawful-.

-12 — credible information of murder of §§ non- 2.20

combatants,

specified members
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- — credible information of murder of non-

combatant,_ by specified member.

2.21

— credible information of
murder of person under control by
at instigation or with complicity of
patrol commander, in

. and use of

throwdown to conceal.

2.22

— unsubstantiated that the wounding of

2012 by a shot fired by
specified member, was other than Iawful-.

2.23

— credible information of murder of local national
who was surrendering by
and use of- throwdown to conceal .

2.24

- credible information of murder of .
when he was under control, by specified

member, and use of- throwdown to conceal.-

2.25

- — credible information of murder of - non-

combatants, by or with complicity
of a specified patrol commander, the

by or with complicity of

and the

,and

throwdowns.

2.26

— credible information of murder of local
national, by unidentified

members of specified Troop

2.27

— credible information of cruel treatment
(assault) of person under control by a specified member

2.28

- credible information of suspected murder of
unarmed local national who had surrendered by specified
member, and use of throwdown to conceal.

2.29

— T

— unsubstantiated that there was an

unlawful killing of a local national who had
surrendered

2.30
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B B - substantiated that [ 231
insurgents engaged- by specified members was
unIanuI-.

.12 — credible information 2.32

-12 — credible information 2.33

-12 — credible information of murder 2.34
(shooting) of person under control by specified member,
with complicity of specified patrol commander

and use_ throwdown to
conceal .
e
— unsubstantiated that when under control and 2.36

in the course of tactical questioning,
was subjected to unlawfully assault with rifle
butt, genitalia threatened with knife, and waterboarding,
by- specified members. Credible information that a

Unsubstantiated that troop commander was
aware that TQ exceeded permissible Iimits.-.

- — credible information of murder (shooting) of
person under control by specified member, with
complicity of specified patrol commander, and use of

throwdown to conceal-.
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— unsubstantiated

that engagement and killing of local national‘y-

specified - members was other than lawful. .

2.37

- credible information of murder (shooting)
of non-combatants when under control by

specified members . Unsubstantiated that multiple
other non-combatants, were engaged
and killed |||}

— unsubstantiated that person engaged by
specified member

unarmed-.

- credible information of cruel treatment.
and murder of person under control, by
and use of

was

throwdown to conceal

2.38
2.39
2.40

- — unsubstantiated that enemy were
unlawfully engaged and killed by specified

members.

2.41

- — credible information of murder (shooting) ofl
persons under control who
had been separated from their weapons, by specified
members with complicity of specified patrol commander

- — credible information of murder (shooting) of
local national by specified patrol
commander, and use of throwdown to conceal

- — unsubstantiated that killing of § unarmed local

nationals “

2.42

specified members was not in lawful self-defence
— credible information of murder of at least

and possibly- persons under control, who had been

separated from their weapons, by- members

specified,. unspecified), with complicity of a superior,
whose identity cannot be substantiated -

— Unsubstantiated that under control
were unlawfully engaged and killed by specified patrol
commander and member.

2.43
2.44
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— credible information of murder of
person under control by specified member, with
complicity of specified patrol commander
and use as throwdowns to conceal

2.45

— credible information of murder of person
under control, by

r with complicity of specified patrol commander

2.46

— credible information of murder of -persons
under control, by specified members with complicity of
specified patrol commander

, and use of
throwdowns, and

bodies, to conceal-.

2.47

— unsubstantiated that

2.59

— unsubstantiated that insurgent engaged
and killed by specified member at direction of specified
patrol commander was hors—de-combat-

2.48

-— credible information of murder of- persons
under control, by and with complicity of specified patrol
commander and another member, and use of

[ s - e

2.49

2013

1

_ — credible information of murder “

non-combatants by
specified members

2.52

—

- — credible information of murder of non-
combatant who was under control by specified member

with complicity of patrol commander,-

2.53

—

Engagement-o. local nationals

after misidentification and miscommunication

compensation paid by

2.59
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Unsubstantiated that unarmed local national engaged
and killed by specified member was not, or was not
reasonably suspected of, participating in hostilities,l

2.54

| PUE
2014

I

— unsubstantiated that engagement and

killing of person under control,
was other than in lawful self-defence

2.59

T

— unsubstantiated that engagement and killing
of local nationals by- specified
members was other than lawful, despite possible use

-throwdown-.

2.55
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Annex C to

Chapter 1.01

CONSOLIDATED FINDINGS AND RECOMMENDATIONS

The following is a consolidation of the Findings and Recommendations of the Inquiry set out in Parts
2 and 3 of this report.

Chapter 2.01 — CREDIBILITY OF WITNESSES

e Nil

Findings

There is credible information that on- 2006 at_,

Afghanistan:

- I < members of I

engaged and killed an unidentified male person who was unarmed. However, the possibility
that the male person was directly participating in hostilities as a ‘spotter’, and/or that-

_genuinely believed him to be so, cannot be excluded.

° The engagement was wilfully misreported by as an
engagement with an armed insurgent, but it is not possible to conclude who was implicated
in the misreporting.

The misreporting infected the submission of a recommendation that

is based on the false assumption
that the anti-coalition militia engaged was armed.

Recommendation

There is not a realistic prospect of a criminal investigation obtaining sufficient evidence to
with a war crime in respect of this matter.
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chapter 2.03 - [} 200 [
Finding
° It is not substantiated that unlawfully killed a wounded unarmed local national at

e , 2006.

Recommendation

The Inquiry does not recommend that any further action be taken in respect of this matter.

chapter 2.04 - [l 2007 R

Findings

° It is not substantiated that unlawfully assaulted an unarmed local national at
I o I 20

. It is not substantiated that unlawfully killed an unarmed local national at

Recommendation

The Inquiry does not recommend that any further action be taken in respect of this matter.

Findings

There is credible information that on - 2007 at _, _

_un/awfully killed an unidentified insurgent who was hors de combat (having been
seriously wounded in action and placed under control.

_ failed to exercise control properly over his subordinate _ in that
knowing that he was committing or about to commit the above offence, he failed to take all
necessary and reasonable measures within his or her power to prevent or repress its
commission or to submit the matter to the competent authorities for investigation and
prosecution.

Alternatively, _Was an accessory to the unlawful killing, by failing to prevent it and
assisting to conceal it, before and after the fact.

Recommendation

oifficulties of proof, I B

, mean that there are insufficient prospects of a criminal prosecution
ultimately establishing a case beyond reasonable doubt against _ to secure a
conviction o_ for the war crime of murder (Criminal Code (Cth) s 268.70), as to
warrant referral of the matter for criminal investigation and prosecution. The Inquiry
recommends no further action in this matter.
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Finding

e |t is not substantiated
- 2009 members of Force Element may have
indiscriminately engaged local nationals who were not positively identified as
participating in hostilities, and their livestock.

Recommendation

e The Inquiry does not recommend that any further action be taken in respect of
this matter.

Finding

e |t is not substantiated that there was not a proper basis under defensive Rules of
Engagement for against a group of individuals
Force Element

operations
Recommendation

. The Inquiry does not recommend that any further action be taken in respect of this matter.

Finding

° It is not substantiated that on 2009,
, numerous non-
combatants kille }

Recommendation

. The Inquiry does not recommend that any further action be taken in respect of this matter.
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Findings

There is credible information that:

wilfully and unlawfully caused the
death of @ male Afghan local national, when he was hors de combat, being under

the control of Australan orces, I

_, by shooting him.
. At the same time and place,- willfully and unlawfully caused the death of-
male Afghan local national, when he was hors de combat, being under the control

of ustratcn forces, .  -co " i

° At the same time and place, and _ expressly or implicitly directed or
encouraged _to kill th male Afghan local national.

° At the same time and place, failed to exercise control properly over his
subordinates , in that knowing that was unlawfully killing the
- male Afghan, or was about to do so, he failed to take all necessary and reasonable
measures within his power to prevent it or to submit the matter to the competent authorities
for investigation and prosecution.

° Inor aboutF 2018, _ fabricated an account of the events- and suborned
t

o give false evidence to the Inquiry.

Recommendations

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_W/'th _ the war crime of murder, and/or counselling, procuring or
inciting the war crime of murder (Criminal Code (Cth) ss 11.2, 11.4 and 268.70), or on the basis
of command responsibility (Criminal Code s 268.115). The Inquiry recommends that the Chief
of the Defence Force refer the matter to the Australian Federal Police for criminal investigation.

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_With _ the war crime of murder, and/or counselling, procuring or
inciting the war crime of murder (Criminal Code (Cth) ss 11.2, 11.4 and 268.70). The Inquiry
recommends that the Chief of the Defence Force refer the matter to the Australian Federal
Police for criminal investigation.

° The information obtained that gives substance to what began as rumour was sourced in and
derived from _disclosures to the Inquiry. Those disclosures were made in
circumstances which attract use and derivative use immunity. The evidence which potentially
incriminates _other than his own, was obtained as a result of his protected
disclosure. In those circumstances, there would be insufficient evidence to charge
with the war crime of murder. _evidence is important to not only this but other
potential prosecutions. The Inquiry recommends that_be granted immunity from
prosecution should he agree to give evidence for the Crown in any relevant prosecution.
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° The Inquiry recommends that Australia should compensate the families of _

_ for their unlawful deaths.

Finding

There is credible information that:

justification, inflicted severe physical pain on

, , without
an Afghan male, by

causing him injury, when
he was neither taking an active part in the hostilities nor was a member of an organised armed
group.

Recommendation

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge

_With the war crime of cruel treatment o_ (Criminal Code (Cth) 268.72).

The Inquiry recommends that the Chief of Defence Force refer the matter to the Australian
Federal Police for criminal investigation.

° The Inquiry recommends that Australia should compensate_ for the assault.
chapter 2.11 - [} 2020}
Findings

° It is not substantiated that the killing of an insurgent
of an ambush

in the course of the conduct

012 was other than lawful.

° It is not substantiated that_was involved in _, on

this or any other occasion.
Recommendation

. The Inquiry does not recommend that any further action be taken in relation to this matter.
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Findings

) It is not substantiated

° It is not substantiated

Recommendation

. The Inquiry does not recommend that further action be taken in relation to these matters.

Findings

There s credible information that ot N I -

- 2010, and subsequently:

« I if.!ly and unlawfully killed of an Afghan male |G

when he was under control and unarmed and posing no threat, by shooting him.

° _ placed a _ with the body of - for the purposes of exposing

sensitive site exploitation imagery which would falsely convey that_ was being
carried by-when engaged, in order to disguise that he was hors de combat and create
the false appearance that he was a combatant and to deceive future inquires.

° rdeleted sensitive site exploitation photographs which had been taken by-
w.

hich showed _ and substituted or caused to be substituted in the
official sensitive site exploitation record other photographs, which showed ,
in order to destroy evidence inconsistent with an innocent explanation of the death of| .

wilfully and unlawfully killed, or attempted to kill, Afghan male
, when under control and

unarmed, and posing no threat, by shooting

wilfully and unlawfully killed Afghan male || R

under control and unarmed,
and posing no threat, by shootin

_expressly or implicitly directed or encouraged _ to kill the -
Afghan male and _ to kill - -Afghan males.

placed, or caused to be placed, a , on
the bodies of respectively, for the purposes of exposing sensitive site
exploitation imagery which would falsely convey were being carried by the
local nationals when engaged, in order to disguise that they were hors de combat and create
the false appearance that they were combatants and to deceive future inquiries.

OFFICIAL
(redacted for security, privacy and legal reasons)



OFFICIAL
(redacted for security, privacy and legal reasons)
74
failed to exercise control properly over his subordinate
in that knowing that they were committing or about to unlawfully kill

male local nationals, he failed to take all necessary and reasonable measures within his
power to prevent it or to submit the matter to the competent authorities for investigation and
prosecution.

° ailed to exercise control properly over his subordinate
in that knowing that they were committing or about to unlawfully kill the male local
nationals, he failed to take all necessary and reasonable measures within his power to prevent
it or to submit the matter to the competent authorities for investigation and prosecution.

Recommendations

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_With _ the war crime of murder, and/or counselling, procuring or
inciting the war crime of murder (Criminal Code (Cth) ss 11.2, 11.4 and 268.70), or on the basis
of command responsibility (Criminal Code s 268.115)). The Inquiry recommends that the Chief
of Defence Force refer the matter to the Australian Federal Police for criminal investigation.

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_With _the war crime of murder, and/or counselling, procuring or
inciting the war crime of murder (Criminal Code (Cth) ss 11.2, 11.4 and 268.70), or on the basis
of joint criminal enterprise. The Inquiry recommends that the Chief of Defence Force refer the
matter to the Australian Federal Police for criminal investigation.

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_with _the war crime of murder (Criminal Code (Cth) s 268.70. The
Inquiry recommends that the Chief of Defence Force refer the matter to the Australian Federal
Police for criminal investigation.

. The evidence imp/icating_ is primarily sourced in his own disclosure to the Inquiry,
in respect of which he is entitled to use and derivative use immunity. Without that evidence,
there is no realistic prospect of a criminal investigation obtaining sufficient evidence to charge
him with the war crime of murder or attempted murder. His evidence would be crucial to any
prosecution of other participants, who bear a higher degree of responsibility. The Inquiry
recommends that no action be taken in respect of_ and that he be granted
immunity from prosecution should he agree to give evidence for the Crown in any relevant
prosecution.

. The Inquiry recommends that Australia should compensate the families o_

_ for their unlawful deaths.
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Finding

° It is not substantiated that it was

who, in the course of an operation on-
2010, engaged and killed .

. It is not substantiated that
unlawfully killed when hors-de-combat, by

was

or any other member o
Recommendation

. The Inquiry does not recommend that any further action be taken in respect of this matter.

chapter 2.15 - [ 2010 [

Finding

° It is not substantiated that in the course of an operation to- on - 2010 or.
- 2010, members of- unlawfully killed persons when under control.

Recommendation

. The Inquiry does not recommend that any further action be taken in respect of this matter.

Finding

° It is not substantiated that during the initial weeks of Rotation . of the Special Operations

Task Group (SOTG .) _ and _ who were members of Force Element

- unlawfully killed non-combatants.
Recommendation

° The Inquiry does not recommend that any further action be taken in respect of this matter.
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chapter 2.17 - || 200 N

Findings

° It is not substantiated that the engagement of an Afghan male of ‘military age’ killed at

other than in lawful self-defence.

. Although the contemporaneous decision not to conduct a quick assessment into the
circumstances of the engagement of the Afghan male at- on _ 2010 was
honest and reasonable, and the failure to correct the operational reporting was an
unintentional oversight, with all the benefits of retrospectivity — not available -

at the time — it can be seen that a decision at the time to conduct a quick

assessment, a report of a notifiable incident under Defence Instruction (General)

Administration 45-2, and/or a correction to the operational reporting provided to Joint Task

Force 633, would have avoided circumstances which left a question mark over the incident, led

to future suspicion, left Defence unprepared for media inquiries and reports, and exposed
to ongoing inquiry processes.

Recommendation

. The Inquiry does not recommend that any further action be taken in respect of this matter.

° Recommendations concerning operational reporting are contained in Chapter 3.02 (Inquiries
and Oversight).

Finding

. It is not substantiated that the mission targeting_ was other than duly authorised.

° It is not substantiated that the engagement and killing of by
_ and_ in on 2011 was other than
lawful.

Recommendation

° The Inquiry does not recommend that any further action be taken in respect of this matter.
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Finding

) It is not substantiated that
combat in

unlawfully killed an individual who was hors-de-

2012, on the direction of

Recommendations

° The Inquiry does not recommend that any further action be taken in respect of this matter.

chapter 2.20 - [ 2012 [

Findings

There is credible information that on - 2012 at -, _

° wilfully and unlawfully kille an Afghan male, who was unarmed,
, and who was a person under

control.

° on 2012
, photographed and provided a false narrative that

was carrying them at the time he was killed, in order to deflect and mislead any
inquiry into the circumstances of his death.

. _ wilfully and unlawfully killed _, an Afghan male who was a non-

combatant and unarmed, and/or was hors de combat, being_ under control.

. _ placed _ on the body of _, for the purpose of SSE

imagery, in order to misrepresent that he had it on his person at the time he was killed, to
show he was not a non-combatant, and deflect and mislead any inquiry into the circumstances
of his death.

Recommendations

° There is a realistic prospect of obtaining sufficient evidence to charge _With the

murder of_ l -, -, on - 2012, contrary to s 268.70 of the

Criminal Code (War crime — murder). The Inquiry recommends that the Chief of Defence Force
refer this matter to the Australian Federal Police for criminal investigation.

° The Inquiry recommends that Australia should compensate the family of _ for his
unlawful death.

° There is a realistic prospect of obtaining sufficient evidence to charge _With the
murder of_ at-, - on - 2012, contrary to s 268.70 of the
Criminal Code (War crime — murder). The Inquiry recommends that the Chief of Defence Force
refer this matter to the Australian Federal Police for criminal investigation.

OFFICIAL
(redacted for security, privacy and legal reasons)



OFFICIAL
(redacted for security, privacy and legal reasons)

78
° The Inquiry recommends that Australia should compensate the family of _for his
unlawful death.
chapter 2.21 - [ 2022
Finding

There is credible information that on [ 2022 - .

. _wilfully and unlawfully killed -, who was unarmed and who was not

participating in hostilities, and in doing so was reckless as to whether he was not participating
in hostilities.

placed, or aided and abetted _ to place

, that he had carried in his backpack for use as a throwdown, on the
for the purpose of sensitive site exploitation photography that
was taken by to fraudulently misrepresent that the local national was carrying and
using and that he was a combatant, to disguise
the fact that he was an unarmed non-combatant, and to deflect or deceive future inquiries into
the circumstances of his death.

body of the deceased

took the sensitive site exploitation photographs, showing the _

[ ]
-with the body of- knowing that they would be used to fraudulently

misrepresent that the local national was carrying and using a
_ and that he was a combatant, and to deflect or deceive future inquiries into
the circumstances of his death.

Recommendations

with the

° There is a realistic prospect of obtaining sufficient evidence to charge
war crime of murder of
- 2012 (Criminal Code, s 268.70). The Inquiry recommends that CDF refer the
matter to the Australian Federal Police for criminal investigation.

° The conduct of_ in carrying a throwdown I

l that was then used to cover-up the killing of an unarmed local national and deceive any
inquiry into the circumstances of his death, contributed to false operational and intelligence
reporting, and prevented appropriate civilian casualty and compensation procedures being
implemented with the local community. This amounted to a serious failure in his duty as a
. While it is not impossible that a
criminal investigation could obtain sufficient evidence to charge as an accessory
after the fact to the war crime of murder, there would be difficulties:

7

! Throwdown refers to items placed in a location fraudulently, and is usually associated in this context with an enemy
killed in action.
OFFICIAL

(redacted for security, privacy and legal reasons)



OFFICIAL
(redacted for security, privacy and legal reasons)
79
In any event, mitigating circumstances suggest he does not need
referral for criminal investigation.

° role was the most minor, in taking sensitive site exploitation photographs

There is no realistic prospect of a
criminal investigation obtaining sufficient admissible evidence to charge him as an accessory

after the fact,

. The Inquiry recommends that
no action be taken in respect o and that he be granted immunity from prosecution
should he agree to give evidence for the Crown in any relevant prosecution.

° The Inquiry recommends that Australia should compensate the family of- for his
unlawful death.

Findings

There is credible information that on 2012 at

and subsequently:

An unidentified member of the
Force Element
, wilfully and unlawfully killed
who was unarmed and a person under

the control

. directed, urged or encouraged |
to do so.

° Alternatively, knew that
about to commit the unlawful killing of and failed to exercise

control properly over his subordinate, in that knowing that he was committing or about to
commit the offence, he failed to take all necessary and reasonable measures within his power
to prevent or repress its commission, or to submit the matter to competent authorities for
investigation and prosecution.

° _p/aced, or caused or allowed to be placed, on the body of_, an -,
for the purpose of sensitive site exploitation photography, in order to fraudulently

misrepresent that such weapon was being carried by him when engaged and that he was or
was still a combatant, and to disguise that he was hors de combat, and create the false
appearance, and to deflect or deceive future inquiries into the circumstances of his death.

° took the sensitive site exploitation photography, including the on the body
of , in order to fraudulently misrepresent was being
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carried by him when engaged and that he was or was still a combatant, and to disguise that
he was hors de combat, and create the false appearance, and to deflect or deceive future
inquiries into the circumstances of his death.

° _made a false operational report that_ was an armed
insurgent who tactically manoeuvred against the Force Element and who was then engaged
and killed by_ to fraudulently misrepresent that_ was
engaged legitimately and that he was a combatant, and to disquise that he was hors de
combat, and to deflect or deceive future inquiries into the circumstances of his death.

Recommendations

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
with the war crime of murder o

Uruzgan Province, on 2012 (Criminal Code (Cth)ss 11.2, 11.4 and
268.70), or on the basis of command responsibility (Criminal Code s 268.115). The Inquiry
recommends that the Chief of Defence Force refer the matter to the Australian Federal Police
for criminal investigation.

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
as an accessory dfter the fact to the war crime of murder of

2012 (Criminal
Code (Cth) s 268.70 and Crimes Act 1914 (Cth) s 6). The Inquiry recommends that the Chief of
Defence Force refer the matter to the Australian Federal Police for criminal investigation.

° The Inquiry recommends that Australia should compensate the family of _for his
unlawful death.
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Findings

° It is not substantiated that the wounding of Afghan , on .
- 2012_ by a shot fired by was other than lawful.

Recommendation

° The Inquiry does not recommend that any further action be taken in respect of this matter.

Findings

There is credible information that on -2012 _

° _Wilfu//y and unlawfully killed an unidentified Afghan male, who was unarmed, not
participating in hostilities, not posing a threat, and in the course of surrendering.

° caused or permitted to be placed, on the body of the deceased Afghan male,
, for the purpose of sensitive site exploitation photography that was taken by
to fraudulently misrepresent that the Afghan male was carrying and using when
engaged and that he was a combatant, and to deflect or deceive future inquiries into the
circumstances of his death.

took sensitive site exploitation photographs of the body of the deceased Afghan
male with which he knew had been placed there to fraudulently misrepresent that
the Afghan male was carrying and using- when engaged and that he was a combatant,
and to deflect or deceive future inquiries into the circumstances of his death.

° _ made a false operational report that the surrendering Afghan male was an
insurgent who tactically manoeuvred against the Force Element, and who was then engaged
and killed and -recovered, to fraudulently misrepresent that the Afghan male was
engaged legitimately and that he was a combatant, and to deflect or deceive future inquiries
into the circumstances of his death.

Recommendations

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
with the war crime of murder of an unidentified Afghan male

2012, (Criminal Code (Cth) ss
11.2, 11.4 and 268.70). The Inquiry recommends that the Chief of Defence Force refer the
matter to the Australian Federal Police for criminal investigation.

° There is insufficient prospect of a criminal investigation obtaining sufficient evidence to charge
as an accessory dfter the fact to the war crime of murder of an unidentified Afghan
male 2012,
(Criminal Code (Cth) s 268.70 and Crimes Act 1914 (Cth) s 6) to warrant referral of the matter
to the Australian Federal Police for criminal investigation, as it cannot be established that
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_ actually knew that

course of surrendering.

had engaged and killed the Afghan male in the

Findings

There s credible information that on [ 2022
o I vty and uniowy ited

when he was unarmed and a person under control.

. r placed, or caused or allowed to be placed, on the body of _ an
fo

r the purpose of Sensitive Site Exploitation photography, in order to fraudulently
misrepresent that_ was being carried by him when engaged and that he was or
was still a combatant, and to disguise that he was hors de combat, and create the false
appearance, and to deflect or deceive future inquiries into the circumstances of his death.

° _ made a false operational report that was an armed
insurgent who tactically manoeuvred into a firing position to ambush the clearing Force
Element and who was then engaged and killed, to fraudulently misrepresent that
- was engaged legitimately and that he was a combatant, and to disguise that he
was hors de combat, and to deflect or deceive future inquiries into the circumstances of his
death.

Recommendations

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
with the war crime of murder

2012 (Criminal Code (Cth)ss 11.2, 11.4
and 268.70). The Inquiry recommends that the Chief of Defence Force refer the matter to the
Australian Federal Police for criminal investigation.

° The Inquiry recommends that Australia should compensate the family of _ for
his unlawful death.

chapter 2.26 - [ 2012

Findings

There is credible information that on - 2012 _

[ ]
. wilfully engaged and killed - when he was unarmed and not directly

participating in hostilities, and knew that or were reckless as to whether he was not directly
participating in hostilities;
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Alternatively, were
committing or had committed the unlawful killing of and failed to exercise
control properly over their subordinates, in that they failed to take all necessary and
reasonable measures within their power to prevent or repress its commission, or to submit the
matter to competent authorities for investigation and prosecution;

_ knew that were committing or had committed
the unlawful killing of and failed to exercise control properly over their
subordinates, in that they failed to take all necessary and reasonable measures within their

power to prevent or repress its commission, or to submit the matter to competent authorities
for investigation and prosecution;

caused or allowed to be placed, on the body of_ an
for the purpose of SSE photography, in order to fraudulently

misrepresent that were being carried by him when engaged and
that he was or was still a combatant, and to disguise that he was hors de combat, and create
the false appearance, and to deflect or deceive future inquiries into the circumstances of his
death;

took the SSE photography of_, including the
, in order to fraudulently misrepresent that were

being carried by him when engaged and that he was or was still a combatant, and to disguise
that he was hors de combat, and create the false appearance, and to deflect or deceive future
inquiries into the circumstances of his death;

_ made a false operational report that_ was an insurgent who
was seen moving tactically with a weapon, and who was then engaged and killed, to
fraudulently misrepresent that he was engaged legitimately and that he was a combatant, and
to deflect or deceive future inquiries into the circumstances of his death.

_ was wilfully engaged and killed, when unarmed and not directly participating in
hostiltcs, - [ . '
that or were reckless as to whether he was not directly participating in hostilities.

The circumstances of the engagement and death of_ were misreported as
a legitimate engagement, to fraudulently represent that he had been participating in hostilities

when engaged and killed, and to deflect and deceive any future inquiry into the circumstances
of his death. However, it is not possible on the currently available evidence to attribute
responsibility for this reporting.

, wilfully
engaged and killed when he was unarmed and not directly participating in

hostilities, and knew that or were reckless as to whether he was not directly participating in
hostilities;

Alternatively,

and failed to
exercise control properly over his subordinates, in that he failed to take all necessary and
reasonable measures within his power to prevent or repress its commission, or to submit the
matter to competent authorities for investigation and prosecution;
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° _ placed, or caused or allowed to be placed, on the body of an ,
for the purpose of SSE photography, in order to fraudulently misrepresent that
was being carried by him when engaged and that he was a combatant, and to deflect or
deceive future inquiries into the circumstances of his death;

° _ took the SSE photographs, in order to fraudulently misrepresent that
was being carried by_ when engaged and that he was a combatant, and to deflect
or deceive future inquiries into the circumstances of his death;

. _ made a false operational report that -was an armed insurgent who
displayed hostile intent manoeuvring tactically against the FE in the green belt, and who was

then engaged and killed, to fraudulently misrepresent that he was engaged legitimately and
that he was a combatant, and to deflect or deceive future inquiries into the circumstances of
his death.

Recommendations

. There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge

with the war crime of murder of _
2012 (Criminal Code (Cth) s 268.70), or on the basis of command
responsibility (Criminal Code s 268.115). The Inquiry recommends that the Chief of Defence
Force refer the matter to the Australian Federal Police for criminal investigation.

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
with the war crime of murder of
2012 (Criminal Code (Cth) s 268.70), or on the basis of command
responsibility (Criminal Code s 268.115), or as an accessory after the fact (Criminal Code (Cth)
s 268.70 and Crimes Act 1914 (Cth) s 6). The Inquiry recommends that the Chief of Defence
Force refer the matter to the Australian Federal Police for criminal investigation.

° Although the evidence currently available to the Inquiry does not enable the person or persons
responsible for the murder of to be identified, there is a realistic prospect of a
criminal investigation obtaining further evidence sufficient to charge an identified person with
the war crime of murder of|
- 2012. The Inquiry recommends that Chief of Defence Force refer the matter to the
Australian Federal Police for criminal investigation.

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
with the war crime of murder of
2012 (Criminal Code (Cth) s 268.70), or on the basis of command
responsibility (Criminal Code s 268.115). The Inquiry recommends that the Chief of Defence
Force refer the matter to the Australian Federal Police for criminal investigation.

° The Inquiry recommends that Australia should compensate the families of each of -

and _ for their deaths.

. The Inquiry recommends that force preparation for future deployments include coverage of
the responsibility of members for reporting breaches of the Law of Armed Conflict-
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Findings

There is credible information that on

of

-2012, at a location about 12 to 15 kilometres southeast

An unidentified Afghan male, _ was wilfully engaged and
killed when unarmed and not directly participating in hostilities, by unidentified elements of

, who knew that he was not directly participating in hostilities when engaged and
killed, or were reckless as to whether he was not directly participating in hostilities.

The circumstances of the engagement and death of - were misreported as a legitimate
engagement, to fraudulently misrepresent that he had been participating in hostilities when
engaged and killed, and to deflect and deceive any future inquiry into the circumstances of his
death. However, it is not possible on the currently available evidence to attribute responsibility
for the false operational report.

Recommendation

Although the evidence currently available to the Inquiry does not enable the person or persons
responsible for the murder of the unidentified Afghan male to be identified, there is a realistic
prospect of a criminal investigation obtaining further evidence sufficient to charge an
identified person with the war crime of murder of the Afghan male at a location about 12 to
15 kilometres southeast of_ on -2012.

The Inquiry recommends that the Chief of the Defence Force refer the matter to the Australian
Federal Police for criminal investigation and prosecution.

Findings

There is credible information that on -2012 at_

_ inflicted severe physical pain or suffering upon on _, when he was hors

de combat, being a person under control, and was not posing any threat, _

F knew of or was reckless as to the factual circumstances establishing that-
w

as hors-de-combat;

I e o oisereport o S, S -

attempted to grab his weapon and turn it against him, in order to fraudulently misrepresent
that_ had provoked the assault and was not hors de combat and that

was acting in reasonable self-defence and that the assault was justified, and to deflect or
deceive future inquiries into the circumstances of_ ‘s injury.

Recommendations
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There is a realistic prospect of obtaining sufficient evidence to charge with the
war crime of cruel treatment of_ at on 2012

(Criminal Code, s 268.72) (War crime — cruel treatment). The Inquiry recommends that the
Chief of the Defence Force refer the matter to the Australian Federal Police for criminal
investigation.

The Inquiry recommends that Australia should compensate_ for the assault.

chapter 2.29 - [ 202

Findings

There is credible information that on - 2012 at _ and

subsequently:

unlawfully killed an Afghan male _, who was not participating in
hostilities, , and under control, and was posing no threat.

placed, or aided and abetted _ to place, - carried by-

on the body of for the purpose of sensitive site exploitation photography, to
misrepresent that was carrying and using- when engaged, and to deflect
or deceive future inquiries into the circumstances of his death.

_ carried in his backpack -

mission location, and provided or use as a throwdown on the body of
for the purpose of sensitive site exploitation photography that was taken by , to
misrepresent that_ was carrying and using- when engaged, and to deflect
or deceive any future inquiries into the circumstances of his death.

to the

aided, abetted and/or was knowingly concerned in the unlawful killing of
, in that he assisted _ to obtain the approval of the

_ knew tha_ was about to commit the unlawful killing of_,

and failed to exercise control properly over his subordinate _, in that knowing that
he was committing or about to commit the unlawful killing, he failed to take all necessary and
reasonable measures within his power to prevent or repress its commission or to submit the
matter to the competent authorities for investigation and prosecution.

gave false evidence to and sought to deceive the Inquiry Officer
Inquiry in , in that he gave a written statement of to that Inquiry that
included a number of untrue statements, and he falsely claimed that when he shot and killed
the local national on 2012 he acted in self-defence, and that there was no time to
neutralise the threat. Whereas in truth, he lied to the

Inquiry Officer Inquiry with the intent that the truth should not be discovered; and he knew at
the time he shot and killed

and did not

pose a threat to or to any other members of the Force Element.

Recommendations
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There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge

with the war crime of the murder of_ at_ -
, 2012 (Criminal Code (Cth) s 268.70). The Inquiry recommends that the

Chief of Defence Force refer the matter to the Australian Federal Police for criminal
investigation.

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
with aiding or abetting the war crime of murder of_ at
, , I 20:2 (criminal Code (Cth) ss 11.2, 11.4 and 268.70),
and/or on the basis of command responsibility (Criminal Code s 268.115). The Inquiry
recommends that Chief of Defence Force refer the matter to the Australian Federal Police for
criminal investigation.

There is not a realistic prospect of a criminal investigation obtaining sufficient evidence to
charge as an accessory dfter the fact to the war crime of murder of _
by at _ 2012 (Criminal Code
(Cth) s 268.70 and Crimes Act 1914 (Cth) 5 6), as the evidence does not show that

was aware that had been unlawfully engaged and killed when the throwdown
was provided.

The Inquiry recommends that Australia should compensate the family of _ for his
death.
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Finding

It is not substantiated that the engagement and killing of , an Afghan male
by on 2012 at in the vicinity
was other than lawful.

of
Recommendation
° The Inquiry does not recommend that any further action be taken in respect of this matter.

Finding

° It is not substantiated that the killing of ), or
anyone else, at the village of on

2012, was other than lawful.

Recommendation

° The Inquiry does not recommend that any further action be taken in respect of this matter.

chapter 2.32 - 202 |
Finding

There is credible mformatlon

Recommendation
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Findings

There is credible information
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Recommendations
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Findings

There is credible information that on - 2012 at_

_ willfully and unlawfully engaged and killed an unidentified male Afghan local
national who was unarmed and under control and thus hors de combat.

_ expressly or implicitly directed or encouraged _ to kill the male Afghan

local national.

Alternatively, _ failed to exercise control properly over_, in that knowing
that he was committing or about to unlawfully kill the male local national, he failed to take all
necessary and reasonable measures within his power to prevent it or to submit the matter to
the competent authorities for investigation and prosecution.

and/or , at the direction or with the knowledge and approval of
, placed on the body of the male local national, for the purposes of
exposing photographs which would falsely convey that _ was being

carried/worn by the local national when engaged, in order to disguise that he was hors de
combat and create the false appearance that he was a combatant.

Recommendations

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_ with the war crime of murder or the offence of the counselling, procuring or
inciting the war crime of murder [contrary to the Criminal Code (Cth) ss 11.2, 11.4 and 268.70,
or on the basis of command responsibility (under Criminal Code s 268.115)]. The Inquiry
recommends that the Chief of the Defence Force refer the matter to the Australian Federal
Police for criminal investigation.

The evidence of this incident was derived from _’s disclosures to the Inquiry, made
in circumstances which attract use and derivative use immunity. Other than himself and
_, there is no other direct witness. There is no prospect of obtaining sufficient
evidence admissible against_ to charge him with the war crime of murder. -
-’s evidence is important to not only this but other potential prosecutions. The Inquiry
recommends that no action be taken in respect of _ and that he be granted
immunity from prosecution should he agree to give evidence for the Crown in any relevant
prosecution.

Findings

It is not substantiated that_ was struck with an AK-47 in the course of tactical
questioning, in an endeavour to extract information from him, rather than With_’s
M4 in self-defence.

It is not substantiated that a knife was held to _’s testicles.
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° There is credible information that_ used a
in an endeavour to extract information from him, but this was

unsuccessful and caused_ no physical harm.

° It is not substantiated that waterboarding was applied to _

. It is not substantiated that- was used in the course of tactical questioning of_.

Recommendation

In light of the above findings, there is insufficient basis for further action against any person
other than, potentially,

° The Inquiry does not recommend that any further action be taken in respect of this matter.

Findings

There is credible information that:

o on 012 ot
accompanied at his direction by took a local national who was
unarmed and under control and therefore hors de combat, and not posing any threat, to a
remote part of a compound, and forced him to the ground, and that , upon the
direction and/or with the encouragement o then shot him in the head, killing him.

was then placed with his body for the purpose of sensitive site exploitation
photography, taken by_, in order to conceal that was not engaged in
hostilities, and to deflect or deceive any future inquiry into the circumstances of his death.

. On or about 2012 at _
gave a false account of the events of , who was conducting a Quick

Assessment of the incident, when he was under an obligation to tell the truth.

° On - 2012 at , _ gave false
evidence of the events to , an Inquiry Officer under the Defence (Inquiry)

Regulations in respect of the incident, when he was under an obligation to tell the truth.

° On _ 2012 at , _ gave false

evidence of the events to , an Inquiry Officer under the Defence (Inquiry)
Regulations in respect of the incident, when under an obligation to tell the truth.

o I sovorne: I o oive fose evidence o N
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Recommendations

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_ with the offence of murder and/or counselling, procuring or inciting the war crime
of murder contrary to the Criminal Code (Cth) ss 11.2, 11.4 and s 268.70. The Inquiry
recommends that the Chief of the Defence Force refer the matter to the Australian Federal
Police for criminal investigation.

I

L

° The evidence of this incident was derived from _’5 disclosures to the Inquiry, made
in circumstances which attract use and derivative use immunity. For that reason, there is no
prospect of obtaining sufficient evidence admissible against_ to charge him with
the war crime of murder. The evidence of _, who was under the command and
influence of_, is of great significance to this and other potential prosecutions. The
Inquiry recommends that no action be taken in respect of_, and that he be granted
immunity from prosecution should he agree to give evidence for the Crown in any relevant
prosecution.
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Finding

° It is not substantiated that the engagement of an Afghan youth killed by members of
B - I 20:2 ot the
unlawful.

Recommendation

° The Inquiry does not recommend that any further action be taken in respect of this matter.

Findings

It is not substantiated that anyone other than and (including any woman
or child) was killed at on 2012.

There is credible information that at_ -, on _2012 in the vicinity
of I /cristan:
° and

were engaged and killed in _ by-
and
° At the time they were engaged and killed, _ and_ were unarmed, under

the control of_ not participating in hostilities, and not posing any threat.

- I s I v o v R v e,

under the control of not participating in hostilities, and not posing any threat,
or were recklessly indifferent as to whether this was the case.

Recommendation

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
each of_ and _ with _ the war crime of murder, or of
counselling, procuring or inciting the war crime of murder (Criminal Code (Cth) ss 11.2, 11.4
and 268.70), or on the basis of joint criminal enterprise. The Inquiry recommends that the
Chief of the Defence Force refer the matter to the Australian Federal Police for criminal
investigation.

° The Inquiry recommends that Australia should compensate the families of _ and

_ for their unlawful deaths.
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Finding

it s not substantiated that [l o I o~ . - -« .

was unlawfully engaged and killed. To the contrary, the evidence suggest that he was an
armed insurgent.

Recommendation

The Inquiry does not recommend that any further action be taken in respect of this matter.

Findings

There is credible information that on_ 2012 at_

_ inflicted severe physical and/or mental pain and/or suffering upon a male Afghan
non-combatant, , who was under control and handcuffed,

unlawfully killed a male Afghan non-combatant, _, who was under
control and handcuffed, by shooting him.

_ expressly or implicitly directed his subordinate_ to kill_.
Alternatively, _ failed to exercise control properly over his subordinate r
, he

-, in that knowing that he was committing or about to unlawfully kill

failed to take all necessary and reasonable measures within his power to prevent or repress its
commission or to submit the matter to the competent authorities for investigation and
prosecution.

Recommendations

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge

with the war crimes of cruel treatment (Criminal Code s 268.72) and murder,
and/or counselling, procuring or inciting the war crime of murder (Criminal Code (Cth) ss 11.2,
11.4 and 268.70, or on the basis of command responsibility (Criminal Code s 268.115)). The
Inquiry recommends that the Chief of the Defence Force refer the matter to the Australian
Federal Police for criminal investigation.

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_ with the war crime of murder (Criminal Code (Cth) s 268.70). The Inquiry
recommends that the Chief of the Defence Force refer the matter to the Australian Federal
Police for criminal investigation.
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Finding

It is not substantiated that members of _ executed - PUCs, _
whether at- on _2012 or at any other place and time.

Recommendation:

The Inquiry does not recommend that any further action be taken in respect of this matter.

Findings

There is credible information that on_ 2012, at_

_ unlawfully killed an unidentified male Afghan national _), when he was a
person under control and not participating in hostilities, by shooting him.

_ unlawfully killed- unidentified male Afghan national - ), when he was

a person under control and not participating in hostilities, by shooting him.

expressly or implicitly directed or encouraged _ to kill - male
Afghan and to kill - male Afghan.
Alternatively, _ failed to exercise control properly over_ and_

(who was under his operational control and direction), in that knowing that they were
committing or about to unlawfully kill- male Afghans, he failed to take all necessary
and reasonable measures within his power to prevent it or to submit the matter to the
competent authorities for investigation and prosecution.

killed -unidentified male Afghan _), who was unarmed, by shooting
him, and there are reasonable grounds for suspecting that he did so unlawfully.

F and_ killed _unidentified male Afghan nationals (- and
)

, who were unarmed. Although the circumstances of engagement and its subsequent
reporting are highly suspicious, the possibility that they were acting in reasonable self defence
cannot be excluded.

Recommendations

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_ with the war crime of murder (Criminal Code (Cth) s 268.70).
The Inquiry recommends that the Chief of the Defence Force refer the matter to the Australian
Federal Police for criminal investigation.

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge

_ with the war crime of murder or the offence of the

counselling, procuring or inciting the war crime of murder (Criminal Code (Cth) ss 11.2, 11.4
and 268.70), or on the basis of command responsibility (under Criminal Code s 268.115)). The
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Inquiry recommends that the Chief of the Defence Force refer the matter to the Australian
Federal Police for criminal investigation.

° Despite its suspicious circumstances, there is insufficient prospect of a criminal investigation

obtaining sufficient evidence to charge_ with the murder of- to warrant its
referral for criminal investigation and prosecution.

° The evidence of this incident was derived from _’s disclosures to the Inquiry, made
in circumstances which attract use and derivative use immunity. There is no prospect of
obtaining sufficient evidence admissible against_ to charge him with the war crime
of murder. _’s evidence is important to not only this but other potential
prosecutions. The Inquiry recommends that no action be taken in respect of_, and
that_ be granted immunity from prosecution should he agree to give evidence for
the Crown in any relevant prosecution.

Findings

° There is credible information that at some stage during Special Operations Task Group
Rotation.or-,_ willfully and unlawfully caused the death of an unknown male
Afghan, when he was hors de combat, being unarmed and under control, by shooting him, and
that he did so at the direction of a superior. This may have been on _2012 at

° It is possible that, at the same time and place, _male Afghan, who was hors
de combat, being unarmed and under control was also willfully and unlawfully killed. However,
there is insufficient credible information to make a finding to that effect.

° There is insufficient credible information identifying the relevant superior to make a finding
in that respect.

Recommendation

° While _’s account of ’s confession was the starting point, the only
probative evidence incriminating is his own to the Inquiry, in respect of which he
is entitled to use and derivative use immunity. All other evidence was derived, directly or
indirectly, from that evidence. For that reason, there is not a realistic prospect of a criminal
investigation obtaining sufficient evidence to charge _ with the war crime of
murder (Criminal Code (Cth) s 268.70). Therefore, the Inquiry does not recommend that the
matter be referred for criminal investigation.
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Finding

° It is not substantiated that the engagement of two Afghan males killed by members of

unlawful.
Recommendation

° The Inquiry does not recommend that any further action be taken in respect of this matter.

Findings

There is credible information that on _2012, at _

° _ unlawfully killed an unidentified Afghan male, when he was unarmed, under
control and not participating in hostilities, and not posing a threat, by shooting him.

° _ expressly or implicitly directed or encouraged _ to kill the Afghan male.

Alternatively, failed to exercise control properly over_, in that, knowing
that was or was about to unlawfully kill the Afghan male, he failed to take all
necessary and reasonable measures within his power to prevent it or to submit the matter to
the competent authorities for investigation and prosecution.

. -, and/or _ at the direction or with the knowledge and approval of

, placed or caused to be placed _ on the body of the
Afghan male, so sensitive site exploitation photographs could be taken which would falsely
convey that such equipment was being carried or worn by the person when engaged, in order
to create the false appearance he was a combatant and disguise that he was hors de combat.

Recommendations

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge

with the war crime of murder, and/or counselling, procuring or inciting the war

crime of murder (Criminal Code (Cth) ss 11.2, 11.4 and 268.70, or on the basis of command

responsibility (Criminal Code s 268.115)). The Inquiry recommends that the Chief of the
Defence Force refer the matter to the Australian Federal Police for criminal investigation.

. There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_ with the war crime of murder (Criminal Code (Cth) s 268.70. The Inquiry
recommends that the Chief of the Defence Force refer the matter to the Australian Federal
Police for criminal investigation. Notwithstanding, and although _ has not made
admissions to the Inquiry, he was the junior participant, and acted under the direction and
influence of _, and consideration should be given to granting him immunity from
prosecution should he agree to give evidence for the Crown in any relevant prosecution.
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chapter 2.46 - || N0

Finding

There is credible information that on _2012, at-,_:

A member of the_ unlawfully killed an unidentified Afghan male who

was under control and not posing any threat;

_ directed or urged the- to do so.

Recommendation

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_ with _the war crime of murder, or counselling, procuring or inciting
the war crime of murder (Criminal Code (Cth) ss 11.2, 11.4 and 268.70), or on the basis of
command responsibility (Criminal Code s 268.115). The Inquiry recommends the Chief of the
Defence Force refer the matter to the Australian Federal Police for criminal investigation.

chapter 2.47 - || 20

Findings

There is credible information that on _ 2012, at-,_:

_un/awfu//y killed _ Afghan male, when he was hors de combat and

under control, by shooting him.

_ unlawfully killed_ Afghan male, when he was hors de combat

and under control, by shooting him.

expressly or implicitly directed or encouraged _ to kill - Afghan
male and to kill - Afghan male.
Alternatively, _ failed to exercise control properly over 1nd -

, in that knowing that they were committing or about to unlawfully kill male local
nationals, he failed to take all necessary and reasonable measures within his power to prevent
it or to submit the matter to the competent authorities for investigation and prosecution.

the bodies of the local nationals, in order to destroy or conceal
evidence of the manner of their deaths.

placed, or caused or authorised to be placed
, for the purposes of exposing photographs, which would falsely convey that
was being carried/worn by the local nationals when engaged, in order to disguise
that they were hors de combat and create the false appearance that they were combatants.

Recommendations

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_ with _the war crime of murder, and/or counselling, procuring or
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inciting the war crime of murder (Criminal Code (Cth) ss 11.2, 11.4 and 268.70), or on the basis
of command responsibility (Criminal Code s 268.115)). The Inquiry recommends that the Chief
of the Defence Force refer the matter to the Australian Federal Police for criminal investigation.

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
with the war crime of murder (contrary to the Criminal Code
(Cth) s 268.70, or on the basis of joint criminal enterprise. The Inquiry recommends that the
Chief of the Defence Force refer the matter to the Australian Federal Police for criminal
investigation.

° In the absence of his own disclosure to the Inquiry, there would be insufficient evidence to
charge _ with the war crime of murder. Those disclosures were made
in circumstances which attract use and derivative use immunity.

evidence would be of great importance to a prosecution. The Inquiry recommends that no
action be taken against , and that be granted immunity from
prosecution should he agree to give evidence for the Crown in any relevant prosecution.

Findings

There is credible information that on _2012 at the village of _

° _ engaged and killed an unknown male insurgent, who may have been wounded.

° _ did so in accordance with a direction of _, which may have been to

engage if the insurgent moved, and

. the possibility that insurgent was still ‘in-the-fight’, or at least that it was reasonable for
and _ to think that he was, cannot be excluded.

Recommendation

° The Inquiry does not recommend that any further action be taken in respect of this matter.
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chapter 2.49 - || N 2012

Finding

There is credible information that on _2012, at_

_ unlawfully killed _male Afghan, when he was unarmed and under

the control of Australian forces, by shooting him.

_ unlawfully killed _ma/e Afghan, when he was unarmed and

under the control of Australian forces, by shooting him.

_ expressly or implicitly directed his subordinate_to kill _male

Afghan.

Alternatively, _ failed to exercise control properly over his subordinate _,
in that knowing that he was committing or about to unlawfully kill_male Afghan,
he failed to take all necessary and reasonable measures within his power to prevent it or to
submit the matter to the competent authorities for investigation and prosecution.

and/or and _, at the direction or with the knowledge and
approval of , placed or caused to be placed _

on the bodies of the male Afghans, for the purposes of exposing photographs which
would falsely convey that was being carried/worn by them when engaged, in
order to disguise that they were hors de combat and create the false appearance that they
were combatants, and to deflect and deceive any future inquiry into the circumstance of their
deaths.

Recommendation

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
_ with _ the war crime of murder, and/or counselling, procuring or
inciting the war crime of murder (contrary to the Criminal Code (Cth) ss 11.2, 11.4 and 268.70,
or on the basis of command responsibility (under Criminal Code s 268.115)). The Inquiry
recommends that the Chief of the Defence Force refer the matter to the Australian Federal
Police for criminal investigation.

The essential evidence of this incident was derived from _’s disclosures to the
Inquiry, made in circumstances which attract use and derivative use immunity. Other than
himself and _, there is no other direct witness. There is no prospect of obtaining
sufficient evidence admissible against _ to charge him with the war crime of
murder. _’s evidence is important to not only this but other potential prosecutions.
The Inquiry recommends that no action be taken in respect of _, and that-
- be granted immunity from prosecution should he agree to give evidence for the Crown
in any relevant prosecution.
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Finding

° There is no credible information that troop, squadron and task group commanders either
knew or suspected that these things were happening, and that they did not fail to take
reasonable steps which could have prevented or discovered them. However, what is described
in this Chapter is possibly the most disgraceful episode in Australia’s military history, and the
commanders at troop, squadron and task group level bear moral command responsibility for
what happened under their command, regardless of personal fault.

Finding

° On the available evidence, save for what is described in Chapter 2.43 i
rumours concerning the killing of prisoners by members of

, in _ of SOTG . are not substant:ated

There are no recommendations for Chapter 2.51

Findings

There is credible information that on- Zor

and members of patrol
command and control of

under the effective
, wilfully engaged and killed c:wllans-
when they were unarmed and not
directly participating in hostilities, and knew that or were reckless as to whether the .
individuals were not directly participating in hostilities.

° placed, or caused or allowed to be placed, at the location of the engagement at

for the purpose of sensitive site photography, in order
to fraudulently misrepresent that were being carried by the
-individuals when engaged at th location and that they were or were still

combatants, and to disquise that they were hors de combat, and create the false appearance
that they were engaged in hostilities, and to deflect or deceive future inquiries into the
circumstances of their deaths.
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took the sensitive site exploitation photography of the

at

the location of the engagement, in order to fraudulently misrepresent that
were being carried by the -individuals when engaged at the
location and that they were or were still combatants, and to disguise that they were
hors de combat, and create the false appearance that they were engaged in hostilities, and to

deflect or deceive future inquiries into the circumstances of their deaths.

° _ misreported the engagement of| as one of armed insurgents who were
tactically manoeuvring and engaged his patrol , who were then engaged and
killed, to fraudulently misrepresent that they were engaged legitimately and that they were
combatants, and to deflect or deceive future inquiries into the circumstances of their deaths.

° _ engaged and killed a - Afghan civilian - who was unarmed, not
participating in hostilities, and was a person under control, but the possibility that he was

acting in lawful self-defence in response to a perceived threat to a member of his patrol cannot
be excluded.

Recommendations

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
the war crime of murder

2012 (Criminal Code (Cth) s 268.70), including on the basis
of command responsibility (Criminal Code s 268.115) and/or joint criminal enterprise. The
Inquiry recommends that the Chief of Defence Force refer the matter to the Australian Federal
Police for criminal investigation.

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
the war crime of murder of| civilians

2012 (Criminal Code (Cth) s 268.70), including on the basis of joint
criminal enterprise. The Inquiry recommends that the Chief of Defence Force refer the matter
to the Australian Federal Police for criminal investigation.

There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
the war crime of murder of civilians

at the
2012 (Criminal Code (Cth) s 268.70), including on the basis of joint
criminal enterprise. The Inquiry recommends that the Chief of Defence Force refer the matter
to the Australian Federal Police for criminal investigation.

The Inquiry recommends that Australia compensate the families of those persons killed as
for their deaths civilians). The identities of these persons might

be determined

° The Inquiry recommends that Australia compensate
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Findings
There is credible information that:

. on _2013 at wilfully and unlawfully engaged and
killed an Afghan male when he was unarmed, under control and not
engaged in hostilities, and placed or caused to be placed with his body as a throwdown for the purpose
of SSE imagery, -, in order to fraudulently represent that he was a combatant, and to conceal
that he had been engaged when unarmed, and to deflect or deceive future inquiries into the
circumstances of his death.

° _ failed to exercise control properly over his subordinate _, in that knowing that
he was unlawfully killing the relevant male Afghan, or was about to do so, or had done so, he failed to
take all necessary and reasonable measures within his power to prevent it, or to submit the matter to
the competent authorities for investigation and prosecution, and was complicit in the subsequent
misreporting of the events, in order to deflect or deceive future inquiries into the nature of the mission,

and the circumstances of the engagement and death of_.

. The _ under the command of created false or misleading post-operational
reporting to conceal that had been the focus of the mission, and to deflect

any further inquiry into circumstances of the engagement and death of the _
. However, it is not suggested that those in the knew the true circumstances of his

engagement and death.

Recommendations

. There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge-
with the war crime of murder (Criminal Code (Cth) s 268.70). The Inquiry recommends that (a)
the Chief of Defence Force refer the matter to the Australian Federal Police for criminal
investigation.

° There is a realistic prospect of a criminal investigation obtaining sufficient evidence to charge
- with the war crime of murder (Criminal Code (Cth) ss 11.2, 11.4 and 268.70), or on the basis of
command responsibility (Criminal Code s 268.115), or as an accessory after the fact to the war crime
of murder (Criminal Code s 268.70 and Crimes Act 1914 (Cth) s 6). The Inquiry recommends that the
Chief of Defence Force refer the matter to the Australian Federal Police for criminal investigation.

. The Inquiry recommends that Australia should compensate the family of _

for his unlawful death.
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Finding

. It is not substantiated that the engagement of an Afghan male by members of patrol -
on IR 201 ot N - /o]

Recommendation

° The Inquiry does not recommend that any further action be taken in respect of this matter.

Finding

° It is not substantiated that the killing of the adult male,

I - I 1 v uricw]

° It is not substantiated that - photographed with the body of - was a
‘throwdown’.

Recommendation

. The Inquiry does not recommend any further action in respect of this matter.

Finding

. It is not substantiated that while serving in
engaged in any unlawful killing.

Recommendation

° The Inquiry recommends that no further action be taken in relation to this matter.

chapter 2.57 - [

Finding

° It is not substantiated that while serving in

engaged in
any unlawful killing.

Recommendation

. The Inquiry recommends that no further action be taken in relation to this matter.

Chapter 2.58 — AMMUNITION AND PROCUREMENT
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Findings

a.

It is not substantiated that Australia breached its international obligations under Article 35 to
Additional Protocol 1 of the Geneva Conventions 1949 by using grenades that contained
chrysotile asbestos.

It is not substantiated that Australia breached its international obligations under Article 35 to
Additional Protocol 1 of the Geneva Conventions 1949 by using grenades that were
thermobaric and employed in an anti-personnel role.

There is credible information to conclude that SOTG personnel procured and used small arms
ammunition and grenades, which were either not formally authorised by the chain of
command or did not have technical approval for use. Specifically, there is evidence of:

k. the use of 9mm and 5.56mm hollow point ammunition_

. the use of TSX 5.56mm (otherwise known as 5.56 optimised or brown tip) ammunition during
50716 Rotation [

m.  the use of M855A1 5.56mm ammunition during SOTG Rotation. and Rotation -; and

n. the use of grenades that although approved for use by the chain of command, did not have
technical approval for use, and for which Army accepted the associated risk.

There is credible information that, at times, SOTG personnel had little regard for complying
with Australian Defence Force (ADF) orders pertaining to the procurement and use of small
arms ammunition and grenades.

OFFICIAL
(redacted for security, privacy and legal reasons)



OFFICIAL
(redacted for security, privacy and legal reasons)
108

Recommendations

p.

The inquiry recommends that the relevant ADF policies and procedures be reviewed to ensure
new weapons and ammunition cannot be used operationally prior to receiving chain of
command and technical approval (including notification of the relevant System Program
Office), and being subject to Article 36 legal review.

The Inquiry recommends that ADF personnel review force preparation training to ensure that
Law of Armed Conflict (LOAC) training sufficiently and specifically addresses:

(o] why ADF personnel must comply with LOAC, and the potential consequences of not doing
so;

(o] why ammunition not authorised for use by the ADF is not to be procured or used,
including from allies; and

(o] the direct responsibility and liability of Commanders in ensuring compliance and that a
signed acknowledgement be required as part of individual certification (and collective
certification for Commanders) prior to deployment.

Chapter 2.59 — DISCONTINUED INCIDENTS AND ISSUES

Findings:

a.

The prevalence of rumours of the use of dogs to inflict injuries on local nationals, including in
the course of tactical questioning, is such that it is likely to have happened, though specific
occasions have not been identified.

The increasing propensity of the Special Operations Task Group (SOTG) to endeavour to
conduct missions against targets in the absence of actionable intelligence was a significant
manifestation of the excessive autonomy of the SOTG, its deviation from the national mission,
and the lack of sufficient national oversight, arising from the complicated command and
control arrangements by which the SOTG was under operational control of the International
Security Assistance Force (Special Operations Force).

Recommendations:

The Inquiry recommends that clear doctrine be promulgated on the permissible use of military
working dogs, in particular in the context of tactical questioning, and the training of military
working dogs and military working dog handlers should emphasise the limitations on their use.

The Inquiry recommends that, while the complexities of- warfare may not always
make this possible, devolution of operational command of Australian contingents should be
avoided. This recommendation supports other related recommendations made in Chapter
3.01.

Chapter 2.60 — UNFINISHED BUSINESS
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Recommendations

a. The Inquiry recommends that the- 2010_ incident be referred
to the Inspector-General of the Australian Defence Force (IGADF) for further assessment
under the legacy arrangements referred to below.

The Inquiry recommends that the anonymous disclosure concerning the_ 2012
mission be referred to the IGADF for further assessment under the
legacy arrangements referred to below.

c. The Inquiry recommends that _'s disclosure concerning the abuse of lasers be
referred to the IGADF for further assessment under the legacy arrangements referred to
below.

d. The Inquiry recommends that ’s disclosure of a potential civilian casualty
(CIVCAS) incident be referred to the IGADF for further assessment under the legacy
arrangements referred to below.

e. The Inquiry recommends that _’s submission be referred to the Directorate of

Army Health for the conduct of a review

f. The Inquiry recommends that IGADF give consideration to conducting a review of the
adequacy of Inquiry Officers Inquiry

g. The Inquiry recommends that disclosure of a potential CIVCAS incident be
referred to the IGADF for further assessment under the legacy arrangements referred to
below.

h. The Inquiry does not recommend that further action be taken at this stage to inquire into

i. The Inquiry recommends that the alleged killing of a person under control by a member or
members of in the course of a mission to- in -2012
be referred to the IGADF for further assessment under the legacy arrangements referred to
below. Such assessment should commence with the review of the Commander’s Diaries
(already held by the Inquiry) to identify- missions to- during the period-

2012, the obtaining and review of operational reporting for those missions (which
is already held by the Inquiry for some of that period).

j.  TheIlnquiry recommends that the possible assault of a person under control b_
at- on -2012 be referred to the Australian Federal Police for assessment.

k. The Inquiry recommends that an Afghanistan Inquiry Legacy Cell be established in the Office
of the IGADF, with the function of receiving and conducting initial scoping of outstanding
matters referred to in this chapter, and future disclosures and reports of misconduct in
Afghanistan, in order to provide a forum for those who wish to make disclosures to be heard,
and to triage disclosures for criminal or disciplinary investigation, other processes, or no
further action. The Legacy Cell should have access to this Inquiry’s evidence and processes,
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and include, or at least have access to and consult, some personnel with experience from

this Inquiry.

PART 3

Chapter 3.01 - OPERATIONAL, ORGANISATIONAL AND CULTURAL ISSUES

Recommendations

The Inquiry recommends that in future, so far as practicable, Australia should retain
operational command over its deployed forces, including Special Forces, rather than assigning
them under command to other entities.

The Inquiry recommends that Special Forces should not be treated as the default ‘force of first
choice’ for expeditionary deployments, except for irregular and unconventional operations.
While in conventional operations Special Forces will sometimes appropriately provide, or
significantly contribute to, early rotations, the ‘handing off’ of responsibility to conventional
forces, and the drawdown of Special Forces, should be a prime consideration.

The Inquiry recommends that a professional review of appropriate dwell times between
operational deployments be undertaken; that pending that review the 12-month policy be
adhered to; and that the authority for waivers be escalated to a higher level.

The Inquiry recommends that every member of SOCOMD should receive education on the
causes of war crimes. This education to be delivered by SOCOMD soldiers themselves and
reviewed by appropriate external (ie, non-SOCOMD) reviewers who can act as critical friends.

The Inquiry recommends that members of the SOCMD community should be recorded talking
candidly, and on the record, about the ethical drift that took place over a period of time, how
hard it was to resist the prevailing organisational culture, and the missed opportunities that
could and should have been taken to address the failure that many appeared to recognise at
the time but felt powerless to change.

The Inquiry recommends that basic and continuation training should reinforce that not only is
a member not required to obey an obviously unlawful order, but it is the member’s personal
responsibility and legal duty to refuse to do so.

The Inquiry recommends that both selection and continuation training should include practical
ethical decision-making scenarios in which trainees are confronted in a realistic and high
pressure setting with the requirement to make decisions in the context of incidents of the kind
described in Part 2.

The Inquiry recommends that the training of officers and non-commissioned officers
emphasise that absolute integrity in operational and other reporting is both an ethical
obligation and is fundamental for sound command decisions and operational oversight.

The Inquiry recommends that the structure of SASR Troops include a second officer, of the rank
of Lieutenant, as Executive Officer; and a troop/platoon sergeant, with the rank of Staff
Sergeant, Colour Sergeant or equivalent. Consideration should be given to whether a similar
approach should be adopted in the Commando Regiments.
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° The Inquiry recommends that it should be clearly promulgated and understood across
SOCOMD that the acknowledged need for secrecy in respect of operational matters does not
extend to criminal conduct, which there is an obligation to notify and report.

. The Inquiry recommends that members have access to an alternative (to their chain of
command) reporting line to facilitate confidential reporting of concerns that they are reluctant
to raise through the chain of command.

° The Inquiry recommends that the careers of those serving members who have assisted in the
exposure of misconduct, or are known to have acted with propriety and probity, be seen to
prosper, and that they be promoted at the earliest opportunity. These particularly include, in
SASR, , and ; and in 2"
Commando Regiment,

° The Inquiry recommends that no adverse action be taken against_ or_.

Chapter 3.02 — INQUIRIES AND OVERSIGHT

Findings

° The failure of oversight mechanisms was contributed to by an accumulation of factors, many
of which are founded in attitudes which are, in themselves, commendable: loyalty to the
organisation, trust in subordinates, protection of subordinates, and maintenance of
operational security. However, they have fostered less desirable features, namely avoidance
of scrutiny, and thus accountability. It is critically important that it be understood that not all
of these themes are, in themselves, bad or sinister. There are good reasons for many of them.
Their importance and benefits should not be overlooked when addressing the problem to which
they have contributed. In particular:

0 commanders trusted their subordinates: including to make responsible and difficult good
faith decisions under ROE; and to report accurately. Such trust is an important and
inherent feature of command. However, an aura was attached to the operators who
went ‘outside-the-wire’, and whose lives were in jeopardy. There was a perception —
encouraged by them and accepted by others — that it was not for those ‘inside-the-wire’
to question the accounts and explanations provided by those operators. This was
reinforced by a culture of secrecy and compartmentalisation in which information was
kept and controlled within patrols, and outsiders did not pry into the affairs of other
patrols. These combined to create a profound reticence to question, let alone challenge,
any account given by an operator who was ‘on the ground’. As a result, accounts
provided by operators were taken at face value, and what might, at least in retrospect,
be considered suspicious circumstances were not scrutinised. Even if suspicions were
aroused in some, they were not only in no position to dispute reported facts, but there
was a reticence to do so, as it was seen as disloyal to doubt the operators who were
risking their lives.
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(o] commanders were protective of their subordinates, including in respect of investigations
and inquiries. Again, that is an inherent responsibility of command. However, the desire
to protect subordinates from what was seen as over-enthusiastic scrutiny fuelled a ‘war
against higher command’, in which reporting was manipulated so that incidents would
not attract the interest or scrutiny of higher command. The staff officers did not know
that they were concealing unlawful conduct, but they did proactively take steps to
portray events in a way which would minimise the likelihood of attracting appropriate
command scrutiny. This became so routine that operational reporting had a ‘boilerplate’
flavour, and was routinely embellished, and sometimes outright fabricated, although the
authors of the reports did not necessarily know that to be so, because they were provided
with false input. This extended to alternative reporting lines, such as intelligence
reporting, which was carefully controlled. It also generated resistance to lawfully
authorised investigations and inquiries.

(o} there was a presumption, not founded in evidence, to discount local national complaints
as insurgent propaganda or motivated by compensation. This was inconsistent with the
counter-insurgency effort, and resulted in a predisposition on the part of QA Officers to
disbelieve complaints.

o the liberal interpretation of when a ‘squirter”? could be taken to be “directly participating
in hostilities’, coupled with an understanding of how to describe an engagement to
satisfy reporting expectations, combined to contribute to the creation of a sense of
impunity among operators.

o consciously or unconsciously, QA Officers generally approached their task as being to
collect evidence to refute a complaint, rather than to present a fair and balanced
assessment of the evidence. They did not necessarily seek to question or independently
confirm what they were told; and/or consider and weigh conflicting evidence, both
external and internal, against what they were told and accepted on trust.

(o} Inquiry Officers did not have the requisite index of suspicion, and lacked some of the
forensic skills and experience to conduct a complex inquiry into what were, essentially,
allegations of murder. Nonetheless, allowance needs to be made for the difficulty of the
task when faced with witnesses who are motivated not to disclose the truth, whether by
self-interest or by misplaced loyalty. This Inquiry does not doubt that, even with its much
heightened index of suspicion, and an approach in which accounts have been robustly
tested by forensic examination, it has not always elicited the truth, and that there are
matters about which it has been successfully kept in the dark, if not deceived. However,
Inquiry Officers would have had greater prospects of success if more suspicious, and
better trained or experienced in investigatory and forensic techniques.

(o] as a result, operational reporting, and the outcomes of QAs and Inquiry Officer Inquiries
(I0Is) were accorded a level of confidence by higher command, which they did not in fact
deserve.

° Operation Summaries (OPSUMs) and other reports frequently did not truly and accurately
report the facts of engagements, even where they were innocent and lawful, but were routinely
embellished, often using boilerplate language, in order proactively to demonstrate apparent
compliance with ROE, and to minimise the risk of attracting the interest of higher

2 A squirter is a local national seen running from a compound of interest.
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headquarters. This had upstream and downstream effects: upstream, higher headquarters
received a misleading impression of operations, and downstream, operators and patrol
commanders knew how to describe an incident in order to satisfy the perceived reporting
requirements. This may be a manifestation of a wider propensity to be inclined to report what
superior commanders are believed to want to hear. Integrity in reporting is fundamental for
sound command decisions and operational oversight. The wider manifestation needs to be
addressed in leadership training and ethical training, from Royal Military College and
continuing. Its narrower application needs to be addressed through impressing accountability
for integrity in reporting on operations and intelligence staff through duty statements and
standing orders, their .

SOTG personnel and staff who had concerns or suspicions regarding were reticent to raise
them, being deterred by the risk of being perceived to be disloyal, as much as by fear of
professional or personal ostracism, or threats, bullying, or other retribution, from doing so. A
deep-seated team or tribal culture led to the ostracism of members who might question the
actions of other team members, which in hindsight facilitated actions against Army values and
behaviours. Existing whistle-blower protections and redress of grievance processes were not
adequate for members who were fearful of professional, social and physical retaliation to raise
their concerns or ‘blow the whistle’ on unlawful actions.

Commanders at all levels were failed by oversight mechanisms provided by QAs and I0OIs.
Australian Defence Force Investigative Service (ADFIS) investigations, though sometimes
entirely appropriate, are a blunt instrument with which to confirm or allay suspicions of
wrongdoing. One problem with the ad-hoc approach to inquiries was that Inquiry Officers,
each conducting a separate individual inquiry, did not have the opportunity to see the
emergence of patterns. A standing professional inquiry agency would be better positioned to
do so. Any inquiry mechanism needs to have a substantial degree of independence, an index
of suspicion, and the forensic skills, experience and techniques to question the veracity of
evidence and to test it.

A balance needs to be struck between the lawful rights of defence members, and the support
of the investigation of criminal and disciplinary offences. Members of SOCOMD are in this
respect in no different a position to any other defence member.

The mandatory use of body-cameras by police has proved successful in confirming lawful
actions, rebutting false complaints, and exposing misconduct, and is now widely accepted.
Privately-owned helmet cameras were enthusiastically used in Afghanistan by some SOTG
members, which has albeit unintentionally resulted in the exposure of at least one apparent
war crime. Use of official helmet cameras by SF operators, perhaps more than any other single
measure, would be a powerful assurance of the lawful and appropriate use of force on
operations, as well as providing other benefits in terms of information collection, and
mitigating the security risk associated with unofficial imagery.

While the complexities of coalition warfare, and the need for flexible command and control
arrangements, are acknowledged, the devolution of operational command to the extent that
the national command has no real oversight of the conduct of SF operations not only has the
potential to result in the national interest and mission being overlooked or subordinated, but
deprives national command of oversight of those operations.
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° It is apparent that legal officers have contributed to the embellishment of operational
reporting, so that it plainly demonstrated apparent compliance with ROE. It is not suggested
that this was done with an intention to mislead, as distinct from to express in legal terms what
the legal officer understood to have happened, or more typically indirectly by explaining what
needed to be stated in a report to demonstrate compliance. The manner in which some legal
officers interacted with ADFIS investigations tends to suggest that they perceived their role as
being to act for SOTG or its members.

Recommendations

° The training of officers and non-commissioned officers (NCOs) should emphasise that absolute
integrity in operational and other reporting is both an ethical obligation and is fundamental
for sound command decisions and operational oversight.

° Standing orders for operations should state that commanders and staff are accountable to
ensure that there is absolute integrity in operational reporting.

. Members should have access to an alternative safe reporting line, separate from their chain of
command, to report or discuss concerns about suspected unlawful behaviour. Specialist legal,
intelligence, medical, chaplaincy and other technical chains can provide one avenue for this.
Whistle-blower protections to shield and support personnel who raise suspicions, including
regarding potential breaches of the LOAC, should be reinforced and promulgated.

° An independent tri-service multi-disciplinary specialist operations inquiry cell be established,
for the conduct of administrative inquiries into operational incidents. The cell should comprise
personnel with a mix of expertise drawn from arms corps (to provide the requisite
understanding of the battlespace and operations), lawyers (to provide the requisite forensic
skills), investigators, and intelligence professionals, and be available as an independent
resource for command in any military operation. Such a cell could reside in the Office of the
Inspector-General of the ADF (IGADF), where it would hav