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Abstract

Generally medical students have little exposure to international
humanitarian (IHL) and human rights law(IHRL). As medical
officers in the Australian Defence Force (ADF) there are
opportunities for selected officers to undergo such training
however it is by no means universal and Reservists are probably
least likely to receive such training. This paper argues that a
baseline study of the current knowledge of Permanent and
Reserve medical officers about IHL & IHRL is necessary.
Those results will be helpful in determining if existing levels
of understanding are adequate. New ways of delivering such
education will be described.
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Introduction

The Geneva Conventions' had their origins in the horrific
suffering of wounded and dying combatants on the battlefield
at Solferino in Italy> Exactly one hundred and fifty years ago,
Henri Dunant, a Swiss businessman, resolved to find a humane
means of caring for these soldiers and his efforts finally led
to the Geneva Conventions (GC’s). These four Conventions
are international agreements on the humane treatment of
wounded soldiers, ship wrecked sailors, prisoners of war and
civilians caught up in armed conflict. All 191 States Members
of the United Nations are Parties to the Geneva Conventions
of 1949%There are two Additional Protocols (AP) which
cover aspects of international armed conflict* (AP1) and non-
international armed conflicts’(AP2).These two AP’s enjoy
less than universal acceptance®: several major States such as
the United States of America, for example, continue to hold
reservations about the limited protection afforded to ‘illegal
combatants’ by these AP’s. However Common Article 3 which
is ‘common’ to all 4 Conventions already establishes a bare
minimum of humane treatment for any combatant. In the first
decade of the twenty first century non-international armed
conflicts are the most prolific.

Most military health personnel are aware that the GC’s provide
protection from attack for them, their patients and their
facilities. This includes a right to use small arms for self defence.
Even when captured by enemy forces, health personnel are also
entitled to special treatment in order to care for prisoners of war.
The use of the Red Cross (or Red Crescent) symbol of protection
on uniforms, health facilities and ambulances is subject to
strict regulation and is limited to non warlike humanitarian
activities”®. The International Committee of the Red Cross was
mandated by the international community to promote IHL and
work for a better understanding of the law’.

The treatment of some enemy combatants in the ‘Global War on
Terror’ has raised valid questions about the interpretation and
application of the Law of Armed Conflict (LOAC) —a preferred
term for IHL. These questions continue to be the subject of
appeals to the US Supreme Court. In Hamdan v Rumsfeld” the
US Supreme Court held that even non- State illegal combatants
such as al-Qaeda, who were not signatories to the Geneva
Conventions, were nevertheless entitled to a basic minimum
of humane treatment under Common Article 3 of the Geneva
Conventions. That included protection from torture.
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Some aspects of International Human Rights Law (IHRL)
are also relevant to the knowledge of military physicians,
particularly those which prevent torture and cruel inhumane
or degrading treatment of prisoners. The relevant conventions
and declarations in ITHRL include the Convention Against
Torture'' (CAT) and the International Covenant on Civil and
Political Rights'? (ICCPR).Both prohibit torture. The 146 States
that are Parties to the United Nations Convention on Torture **
affirmed that torture should be, without exception, a criminal
offence with appropriate penalties. In part it states that:

No exceptional circumstances whatsoever, whether a state
of war, or a threat of war, internal political instability or any
other public emergency, may be invoked as a justification
of torture'.

To what extent (if at all) those Parties actually make it a
prosecutable offence under domestic law is another matter.

Common Article 3 of the Geneva Conventions® and the
International Covenant on Civil and Political Rights'® also
prohibit the practice of torture. This ban on torture is absolute,
even in times of war and it is non-derogable.

Contemporary problems with the respect for IHL
& IHRL

The abuse of prisoners in Abu Ghraib prison in Iraq by 372nd
Military Police Company (US Army) appears to have involved
the complicity of health personnel'”. A description of torture
in Abu Ghraib prison was published in the Lancet in 2004'".
This included failure by doctors to report physical evidence
of torture, provision of confidential medical information
to assist in interrogation techniques, reviving prisoners to
enable continued torture and failing to maintain medical
records of tortured inmates. The International Committee
of the Red Cross ‘[flound that the medical system failed to
maintain internment cards with medical information necessary
to protect the detainees’ health as required by the Geneva
Convention’".

Similar abuses have occurred in Bagram prison in Afghanistan®
where a US military medical officer confirmed the testimony
of a tortured Iraqi detainee in October 2004. In 2004 the New
England Journal of Medicine summarised the complicity of
medical staff in torture in Iraq, Afghanistan and Guantanamo
Bay?".The involvement of military physicians at Guantanimo
Bay has further been documented by Jane Mayer? and more
recently by Philippe Sands® who detailed the involvement
by doctors in the continuous interrogation of Detainee 063
(Mohammed al-Qahtani) over a period of 54 days. Throughout
that interrogation medical members of the Behavioral
Consultation Teams provided intravenous hydration, enemas
and biochemical monitoring.

In September 2006 the ICRC visited Guantanamo Bay and
interviewed 14 ‘high value detainees’ about the treatment by
their captors. The Report* indicated that twelve of the 14
detainees alleged that they had been subjected to ‘systematic
physical and/or psychological ill-treatment’. The third part
of this Report concerns the roles of health professionals who
participated in the torture of these detainees. They monitored
the oxygenation of a detainee (Kaled Sheik Mohammed, the
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architect of 9/11) who was being subjected to ‘waterboarding’
and halted the torture when oxygen levels dropped to life-
threatening levels. Other health professionals measured the
degree of lower limb oedema during the torture of detainees
who were subjected to prolonged stress positions. One detainee
alleged that a health professional had threatened that his
medical care was dependent on the subject’s cooperation with
the interrogators. The ICRC reported instances of medical
support for harsh interrogation techniques which caused
bodily injury.

What do we know about IHL teaching?

Few studies have been made on the knowledge and attitudes
of doctors about human rights and international humanitarian
law. However a large study conducted by the Indian Medical
Association of 4,000 members chosen at random showed that of
the 743 respondents 49% believed force feeding was justified,
37% believed solitary confinement was not torture and 58%
believed
information from uncooperative suspects. Interestingly, 16 %

coercive techniques might be justified to elicit

admitted to being witnesses to the infliction of torture and 18%
confirmed that Indian doctors had knowingly participated in
torture®. A second study in India 10 years later assessed the
attitudes towards torture of 98 fourth year medical students®.
When asked whether they approved of police beating suspects to
obtain a confession or information, 48 (46%) were undecided

and 28 (28%) agreed with such torture.

In the United States of America 94% of medical students have
less than one hour of teaching about military medical ethics or
the Geneva Conventions?. In a survey of 8 US medical schools*
only 37.4% of undergraduate students correctly answered a
question about the applicability of the Geneva Conventions
in the absence of a declaration of war. More than a quarter
of students (26.5%) incorrectly believed that wounded enemy
soldiers should be triaged as a lower priority than wounded
friendly forces instead of determining that priority by the
severity of injuries. More than one third (37%) were ignorant
of the prohibitions under the GC’s against depriving prisoners
of food or water, exposure to thermal stresses, uncomfortable
positions or threats of physical violence. In a scenario where
a doctor was asked to inject a prisoner with a lethal or
psychoactive or placebo (sham execution), 27% believed that
they should comply with all but injecting a lethal drug and only
66% answered correctly that all 3 cases should be disobeyed.
Those students with prior or current military service attained
correct scores which were not significantly different from those
medical students with no such exposure. Once graduated,
military physicians are often ill equipped by unit preparation
to deal with human rights issues. A 2005 Report from the
US Army Medical Department® revealed that 31% of 988
medical personnel believed they were inadequately prepared
to ‘address human rights of detainees’ in Iraq, Afghanistan
and Guantanamo Bay®.

Pagaduan-Lopez et al contend that often doctors do not know
about the standard minimum rules for the treatment of prisoners
and assume that abuse is the norm in all jurisdictions(*").

Maxwell and Pounder have attempted to address medical
undergraduate ignorance of human rights using a self directed
module® Their two week optional module on Medicine and
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Human Rights was introduced at Dundee medical school in
1995.The module included knowledge of THRL including
compliance mechanisms as well as means by which doctors can
be unwittingly drawn into human rights abuses. Overall the
module aimed to develop student attitudes which respected
human rights as an integral part of medical practice®.

In Australia, Leitch and O’Connor have recommended that
training of military health professionals in international
humanitarian law be enhanced®.

The ADF does provide IHL training to selected health
professionals —for example such courses have been organised
by ADF Legal Services at the Army Logistic Training Centre
(ALTC), Bandiana - and as part of direct officer entry courses
in all 3 Services. However such training is by no means universal
and many senior medical officers, particularly in the Reserve
branches, including the author have had no exposure to such
military training. Without such knowledge, military health
professionals are at an immediate disadvantage when ordered
to support interrogation of prisoners which they suspect may
breach the laws of armed conflict or human rights law.

ADF Proposals for Strengthening Ethical and
Humane Treatment

No official Defence Instructions-General [DI (G)]’s, guidelines
specifically cover the education on LOAC or IHRL specifically
for ADF military health professionals. Nor is there a DI (G)
specifically on training ADF military health professionals
generally. There is, however, a comprehensive system for
training on LOAC within the ADF generally®. For example
ADF legal officers’ competency in LOAC is achieved by their
completion of:

(a) Defence Legal task journals on Operations Law;

(b) The ADF legal officer training programme
(LTM1 - LTM3);

(c) The accreditation requirements in DI(G) OPS 33-1
for legal advisers to military commanders

While training in LOAC does not of itself cover all the issues
that arise under IHRL, there is some degree of overlap
suggesting that additional content on IHRL could be added to
existing LOAC training to provide the necessary education for
military health professionals. For military health professionals
there is arguably a case for them to receive legal training which
is focussed specifically on their needs.

Within Joint Health Command the imminent baseline study
of ADF doctor’s knowledge of IHL & IHRL should provide
a snapshot of current understanding. It could prompt
improvements to the way such education is delivered to a
wider audience.

The use of on line modules on IHL & IHRL is now possible.
The ADF already has an on-line learning software package
(CAMPUS) available on the DRN. An on line educational
module would have the following advantages:

a) The member’s current state of knowledge could be initially
tested and with instant feed- back of those results.

b) Deficiencies in the student’s understanding could then be
addressed by access to a comprehensive referenced on-line
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tutorial on all the key subjects.

c¢) The module could be easily and regularly updated by legal
experts.

d) On line education has inherent time and cost savings by
avoiding lengthy and expensive campus based courses.

e) completion of this module could be made a regular (say
every b years) requirement for all ADF health personnel.

Concluding Remarks
The 2009 Defence White Paper™ notes that:

[TInvestment in recruitment, training, education and the
career development of the ADF’s junior personnel and
leaders will continue to display substantial dividends in
terms of our ability to achieve campaign objectives and
reduced casualties, while maintaining the high ethical
standards of ADF personnel, and the proud record of the
ADF on operations®.

The Centre for Military Leadership and Ethics at Joint
Education, Training and Warfare Command now provides
an opportunity for human rights to be debated more widely
in Defence and in particular in the Australian Command and
Staff College and Centre for Defence and Strategic Studies
environments. This dialogue should include military health
personnel who offer unique perspectives on the humane and
impartial care of military personnel.
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