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APPLICATION OF THE SEX DISCRIMINATION ACT TO THE AUSTRALIAN DEFENCE FORCE

INTRODUCTION

1. T h e  S e x  D i s c r i m i n a t i o n  A c t  1 9 8 4  c a m e  i n t o  f o r c e  o n
1 August

1984. The objects of  the Act a re  to :

a . g i v e  e f f e c t t o  c e r t a i n  p r o v i s i o n s of the UN Convent ion on
the E l i m i n a t i o n  o f  A l l  F o r m s  o f  D i s c r i m i n a t i o n

Aga ins t
Women;

b. e l i m i n a t e , so far as i s  p o s s i b l e ,  d i sc r im ina t ion  aga ins t
persons on the ground of sex, mar i ta l  s ta tus  o r  p regnancy  in
the  a reas  o f  work ,

. .
accommodat ion ,  educa t ion ,  the  p rov is ions

o f  l a n d . t h e  a c t i v i t i e s  o f  c l u b s  a n d  t h e  a d m i n i s t r a t i o n  o f
Commonwealth laws and programmed;

c . e l i m i n a t e , s o  f a r  a s  i s  p o s s i b l e , d i s c r i m i n a t i o n  i n v o l v i n g
s e x u a l  h a r a s s m e n t  i n  t h e  w o r k p l a c e a n d  i n educa t iona l

i n s t i t u t i o n s ;  a n d

d . promote recogni t ion and acceptance with in the Community of
the principle of the equality of men and women.

A I M

2. T h e  a i m  o f  t h i s  i n s t r u c t i o n  i s  t o :

a . o u t l i n e  t h e  s c o p e o f  t h e  A c t  a n d  i t s  a p p l i c a t i o n  t o  t h e
Defence Force,

b . de f ine  the  De fence  Force ’s  po l i cy  on  d isc r im ina t ion ,  and

c . p rov ide g u i d e l i n e s f o r t h e hand l ing o f  d i s c r i m i n a t i o n
problems.

INTERPRETATION

c o l l e c t i v e l y  t o  d i s c r i m i n a t i o n  o n  t h e  g r o u n d s  o f  s e x ,  m a r i t a l  s t a t u s  a n d
p r e g n a n c y  u n l e s s  o t h e r w i s e  s t a t e d .   I t  d o e s  n o t  r e f e r  t o  d i s c r i m i n a t i o n

3. T h e  t e r m  ‘ d i s c r i m i n a t i o n ’ w h e n  u s e d  i n  t h i s  i n s t r u c t i o n  r e f e r s

I n v o l v i n g  s e x u a l harassment because this form of discrimination is dealt
wi th in a separate instruct ion (DI(G) PERS 35-1 ) .

4. F o r  t h e  p u r p o s e s  o f  t h i s  i n s t r u c t i o n ,  ‘ m a r i t a l  s t a t u s ’ means the
s t a t u s  o r  c o n d i t i o n  o f  b e i n g  e i t h e r  s i n g l e , m a r r i e d ,  m a r r i e d  b u t  l i v i n g
separa te ly  and  apar t f rom one ’s  spouse ,  d i vo rced ,  w idowed,  o r  a  de  fac to
spouse.

SCOPE OF THE ACT

D i s c r i m i n a t i o n

    5. The  Ac t  covers  bo th  d i rec t  and  ind i rec t  d i sc r im ina t ion :
a .  D i r e c t  D i s c r i m i n a t i o n . D i r e c t  d i s c r i m i n a t i o n  o c c u r s  w h e n
   t h e r e  i s  a  s p e c i f i c a l l y  d i r e c t e d  p o l i c y  o r  a c t i o n  w h i c h   
   t rea ts  one  person  less  favourab ly  than  ano ther  by  reason  o f :

( 1 )  t h e  s e x ,  m a r i t a l  s t a t u s  o r  p r e g n a n c y  o f  t h a t  o t h e r
person ;  o r

( 2 )  a  c h a r a c t e r i s t i c  t h a t  a p p e r t a i n s  g e n e r a l l y  t o  o r  i s
   g e n e r a l l y  i m p u t e d  t o  p e r s o n s  o f  t h a t  s e x  o r  m a r i t a l   
    status or persons who are pregnant, eg a woman may not  

 
   be considered for  technical  work because 'women don' t   
  understand technical  matters.  
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H o w e v e r ,  i t  i s  n o t  u n l a w f u l  u n d e r  t h e  A c t  t o  t r e a t  o n e
person less  favourab ly  than  ano ther  i f  t he  c i r cumstances  o f
t h e  t r e a t m e n t  o f  t h e  p e r s o n s a r e  m a t e r i a l l y  d i f f e r e n t ,  o r
i f , i n  the  case  o f  a  p regnan t  pe rson , t h e  l e s s  f a v o r a b l e
t rea tment  i s  reasonab le . For example, f a i l i n g  t o  c o n s i d e r  a
pregnant woman f o r  a  s i x  m o n t h  t r a i n i n g  c o u r s e  w h e n  h e r
pregnancy would prevent her f rom being avai lable for  f ive of
the  s ix  months  wou ld  no t  cons t i tu te  d isc r im ina t ion .

b. I n d i r e c t  D i s c r i m i n a t i o n . I n d i r e c t  d i s c r i m i n a t i o n  o c c u r s
when  a  po l i cy  o r  p rac t i ce , wh ich  on  the  face  o f  i t  appears
t o b e  n e u t r a l  o r n o n - d i s c r i m i n a t o r y , b y  i t s opera t ion
r e s u l t s  i n  d i s c r i m i n a t i o n  a g a i n s t  a  p e r s o n  o r  a  p a r t i c u l a r
g roup  o f  pe rsons . I t  happens when a  r u l e  o r  r e q u i r e m e n t
says nothing about sex, m a r i t a l  s t a t u s  o r  p r e g n a n c y  b u t  i s
i n  p r a c t i c e  v e r y  d i f f i c u l t  f o r  p e o p l e  o f  o n e  s e x ,  o r
p a r t i c u l a r  m a r i t a l  s t a t u s ,  o r  w h o  a r e  p r e g n a n t ,  t o  m e e t .  I f
s u c h  a r e q u i r e m e n t  o r i s u n r e a s o n a b l e  i n t h e
circumstances, i t  i s  d i s c r i m i n a t o r y  w i t h i n  t h e  m e a n i n g  o f
the Act and unlawful . An  example  o f  ind i rec t  d isc r im ina t ion
is where there is a minimum height requirement,  which some
women may be unable to sat isfy, w h i c h  i s  i r r e l e v a n t  t o  t h e
performance of  the job.

EXEMPTIONS

6. The  Ac t  p rov ides f o r  a  n u m b e r  o f  e x e m p t i o n s . One exemption
concerns  p regnancy  and  ch i l db i r th . I t  i s  n o t  u n l a w f u l  t o  d i s c r i m i n a t e
against  a man on the ground of  his sex by reason o n l y  o f  t h e  f a c t  t h a t  a
woman i s  g r a n t e d  r i g h t s  o r  p r i v i l e g e s i n  c o n n e c t i o n  w i t h  p r e g n a n c y  o r
c h i l d b i r t h .

7. An exemption also applies where t h e r e  i s  a  g e n u i n e  n e e d  f o r  a
person  o f  a  pa r t i cu la r  sex , eg  where  the  du t ies  o f  a  pos i t i on  invo lve  the
searching of  people of  the same sex,  or  their  c lothes.

8. A  m a t t e r  o f  p a r t i c u l a r  r e l e v a n c e  t o  t h e  D e f e n c e  F o r c e  i s  t h e
exempt ion concerning employment of  women in the Defence Force.
p r o v i d e s  t h a t  i t  i s  n o t  u n l a w f u l  f o r  a  p e r s o n  t o  d i s c r i m i n a t e  a g a i n s t  a
woman on the ground of her sex in connection with employment, engagement o r
appo in tment  in  the  Defence  Force i n  a  p o s i t i o n  i n v o l v i n g  p e r f o r m a n c e  o f
combat  or combat-related dut ies. Deta i l s  o f  th i s  exempt ion  a re  ou t l i ned  in
DI(G) PERS 32-1 - Employment of Women in the Defence Force.

DEFENCE FORCE POLICY

9. Sub jec t  to  the  exempt ions  con ta ined  in  the  Ac t ,  d isc r im ina t ion  i s
p roh ib i ted  in  the  De fence  Force . Defence Force personnel managers have a
duty to ensure that al l  Service personnel  for  whom they are responsible are
cons ide red  fo r  ca reer  deve lopment , t r a i n i n g , h igher  du t ies  and  p romot ion
o p p o r t u n i t i e s s o l e l y  o n t h e  - b a s i s  o f  m e r i t , regard less o f  t h e i r  s e x ,
mar i ta l  s ta tus  o r ,  where  appropr ia te ,  p regnancy .

10. Command ing  o f f i ce rs  a re  to  take  a  persona l  i n te res t  i n  p romot ing
an awareness at  uni t  level  of  the Defence Force pol icy.

PROCEDURES FOR HANDLING CASES OF DISCRIMINATION

1 1 .  Members  a re  encouraged  to  approach  the i r  super io r  o f f i ce r  i n  the
f i r s t  i n s t a n c e  o r ,  i f  a p p r o p r i a t e , the  nex t  sen io r  super io r . The superior
o f f i c e r  i s  t o  r e s p o n d  p r o m p t l y ,  s e r i o u s l y  a n d  w i t h  s e n s i t i v i t y . I n f o r m a l
a c t i o n  i n v o l v e s  h e a r i n g  a l l  p a r t i e s  o b j e c t i v e l y  a n d  a s s e s s i n g  t h e  v a l i d i t y
o f  t h e  c o m p l a i n t . Th is  may b e  s u f f i c i e n t  t o  r e s o l v e t h e  s i t u a t i o n
s a t i s f a c t o r i l y . S h o u l d  i t n o t b e  p o s s i b l e  t o  r e s o l v e  t h e  p r o b l e m
i n f o r m a l l y , the member may submit  a formal redress of  gr ievance. W h i l e  i t
i s  p re fe rab le  tha t  De fence  Force  ac t ion  be  taken  to  reso lve  the  p rob lem in
t h e  f i r s t  i n s t a n c e , members should be aware that  they also have the r ight
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to make a complaint to the Human Rights Commission (see paragraphs 16-19).
C i v i l i a n  s t a f f  w h o  w i s h  t o  r a i s e  a  c o m p l a i n t  i n v o l v i n g  S e r v i c e  p e r s o n n e l
s h o u l d r e f e r  t o D e p a r t m e n t a l P e r s o n n e l I n s t r u c t i o n 5 / 8 4  - Sex
Discr iminat ion Act 1984.

1 2 .

INVESTIGATIONS

I f  a  fo rma l  redress  o f  g r ievance  i s  submi t ted ,  the  Command ing
Off icer is  to decide whether an inquiry is necessary (see DI(G) ADMIN 34-1
I n q u i r i e s  i n t o  M a t t e r s  A f f e c t i n g  t h e  D e f e n c e  F o r c e ) . An inquiry would
norma l l y  be  requ i red w h e r e  t h e  c o m p l a i n t  o f  d i s c r i m i n a t i o n  i n v o l v e s  t h e
behaviour of  another member and there is some doubt shut the facts and/or
the  va l id i t y  of the c l a i m  o f  d i s c r i m i n a t i o n .

13. The Service Offices are to inform DGSPP (Defence Central) when a
formal redress of  gr ievance is submit ted.

RESOLUTION OF COMPLAINT

14. I n  c a s e s  o f  p r o v e n  c o m p l a i n t s  o f  d i s c r i m i n a t i o n  i n v o l v i n g  t h e
behaviour of  another member,  the fo l lowing act ion is to be taken:

a . steps are to be taken by the Commanding
d

O f f i c e r  t o  e n s u r e
there is no r e c u r r e n c e o f t h e i s c r i m i n a t i o n  o r
v i c t i m i z a t i o n  o f  e i t h e r  p a r t y ;

b . the of fender is to be acquainted with the problems caused by
his or  her behaviour and counseled to seek an improvement
in his or her behaviour;  and

c . the  o f fender  i s  to  be  in fo rmed, i f  a p p r o p r i a t e ,  t h a t  h i s  o r
h e r  s u i t a b i l i t y  f o r  r e t e n t i o n  i n  t h e  S e r v i c e  w i l l  b e
reviewed.

15. In cases of  discr iminat ion involv ing general  management pract ices
o r  p o l i c i e s , ac t ion  i s  to  be  taken  a t  the  appropr ia te  leve l  to  remove the
d isc r im ina to ry  aspec ts .

COMPLAINTS TO HUMAN RIGHTS COMMISSION

A compla in t  o f  d isc r im ina t ion  (wh ich  mus t  be  in  wr i t i ng )  made to
the Human Rights Commission will be referred to the Sex  D isc r im ina t ion
1 6 .

Commissioner, ‘ w h o  w i l l  e x a m i n e  t h e  c o m p l a i n t  a n d  t r y  t o  s e t t l e  i t
t he  p rocess  o f  conc i l i a t ion .

17. The powers of  the Commissioner are delegated as fol lows
complaints may be made and handled at State level:

QLD, WA, TAS, NT -  t h e  S t a t e  O f f i c e  o f  t h e  H u m a n
Commission

NSW - the New South Wales Anti-Discrimination Board

VIC - the Victor ian Equal Opportuni t ies Board

SA - the South Austral ian Equal Opportuni t ies Board

ACT - the Sex Discr iminat ion Commissioner

through

s o  t h a t

R i g h t s

18. The F i r s t  A s s i s t a n t Secre ta ry , Personne l  Admin is t ra t ion and
Pol icy (FASPAP) (Defence Central)  is the f i rst  point  of  contact for the Sex
Disc r im ina t ion  Commiss ioner  in  respec t  o f  comp la in ts  made in  the  ACT.  In
al l  other cases the Defence Regional  Secretary of  the relevant State is the
f i r s t  po in t  o f  con tac t  by  the  appropr ia te  o rgan iza t ion  shown in  paragraph
 17.

PERS B/8/86
3 Nov 86



4

19. FASPAP or the Regional S e c r e t a r y ,  a s  a p p r o p r i a t e , w i l l  t h e n
e s t a b l i s h  d i r e c t  l i a i s o n wi th  the  Serv ice  concerned . Every endeavour is
to  be  made to  reso lve  the  mat te r  a t  a  reg iona l  leve l . However, complaints
wh ich  canno t  be  se t t l ed  reg iona l l y , or which are of  a pol icy nature, are to
be referred to FASPAP.

20. V ic t im iza t ion  o f  a  member  who  has  made o r  p roposes  to  make  a
complaint i s  p r o h i b i t e d . V i c t i m i z a t i o n  w h i c h  o c c u r s  i n  r e s p e c t  o f  a
complaint made, or proposed to be made, to the Human Rights Commission, is

c r i m i n a l  o f f e n c e  w i t h  a  p e n a l t y  o f  $ 2 , 5 0 0  or i m p r i s o n m e n t f o r  t h r e e
months, or both.
a

SPONSOR: DGSPP
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