ASDEFCON (Support) PART 2
ATTACHMENT A

STATEMENT OF WORK (CORE)

Note to tenderers: Attachment A will consist of an amalgamation of the draft SOW and the
successful tenderer’s response.
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ASDEFCON (Support) PART 2
ATTACHMENT B

PRICE AND PAYMENTS (CORE)

1.1 Attachment B consists of the following Annexes:
A. Milestone Payments;
B. Recurring Services;
C. Performance Payments;
D. Task-Priced Services;
E. Survey and Quote Services;

Option: Include if Annex F, as part of the Contractor Standing Capability module, is to
be included in the Contract.

F. Contractor Standing Capability (CSC) Pricing;

G. Not used;
H. Not used;

l. Adjustments; and

Option: Include if Annex J, a detailed schedule of payments, is to be included in the
Contract.
J. Schedule of Payments.
1.2 The dates specified in the Delivery Schedule at Attachment C shall have precedence over

any dates specified in this Attachment B in the event of any inconsistency.
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ANNEX A TO ATTACHMENT B

MILESTONE PAYMENTS (CORE)

Note to tenderers: Annex A to Attachment B will consist of an amalgamation of the price schedules in TDR D1-1, the successful tenderer’s
response, and any negotiated adjustments.

1.
11

1.2

3.2

INTRODUCTION

This Annex A describes the amounts payable to the Contractor as a Mobilisation Payment or for the achievement of Milestones in accordance with
the Contract.

The obligations of the Commonwealth under this Annex A are subject to the:
a. Contractor making a claim for payment in accordance with clause 7.2 of the conditions of contract; and

b. other provisions of the Contract (including clause 7.9 of the conditions of contract).

MOBILISATION PAYMENT (OPTIONAL)
The amount of the Mobilisation Payment is [...INSERT AMOUNT ...].

MILESTONES

Table A-1 sets out the Milestones, the criteria for achievement of the Milestones, the Milestone Dates and the Milestone Payments. The columns in
Table A-1 are:

a. Milestone Description: A brief description of the Milestone, cross-referenced (where practicable) to the relevant clause numbers in the SOW
(including DSDs).

b. Milestone Criteria: The criteria required to be satisfied before achievement of the Milestone can be claimed and the Milestone Payment can be
made.

C. Milestone Date(s): The date by which the Contractor must achieve the Milestone.

d. Milestone Payments: The GST exclusive and duty free price payable in respect of the Milestone.

e. Customs Duty: If applicable, all import and export duties in $A in respect of each Milestone.

f. GST: The GST amount applicable to each Milestone.

Price Variation Formula Table: If applicable, a cross-reference to the price variation formula table at Annex | of this Attachment B that will
apply to the Milestone Payment for each Milestone.

«©

Except where expressly indicated to the contrary, the amounts set out in Table A-1 are inclusive of all costs and other payments associated with the
achievement of the Milestones in accordance with the Contract, including all fees, royalties, customs or other duties, taxes, risk premiums and
contingency amounts.
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ANNEX A TO ATTACHMENT B

3.3 The Contractor is taken to have achieved a Milestone only if the criteria for the Milestone set out in the following Table have been satisfied.

Note to drafters:

For the RFT, drafters should populate the following table with the Milestones, achievement criteria and Milestone Dates.

THE MATERIAL IN THE DRAFT TABLE BELOW IS INCLUDED BY WAY OF EXAMPLE ONLY. Milestones should reflect the requirements of
the Contract.

Milestone Payments will be added after negotiation with the successful tenderer.

Table A-1: Prices for Milestones

MILESTONE MILESTONE CRITERIA MILESTONE MILESTONE PAYMENTS
DESCRIPTION DATE(S)
MILESTONE PAYMENTS CUSTOMS GST TOTAL MILESTONE PRICE
X DUTY PAYMENTS VARIATION
(Excluding GST and
customs duty) FORMULA
TABLE
@ (b) (c) (d) (e) ®) (d)+(e)+(f) @
$A [..INSERT $A $A $A [..INSERT | applicable)
OTHER OTHER
CURRENCY CURRENCY (@)
2 ]
Securities Provision to the [...INSERT
Commonwealth of securities DATE ...]
and deeds, in accordance with
COC clause 7.
Operative Date The obligations in COC clause | Planned OD

1.4.2 have been fully
performed or waived, and the
Commonwealth has issued the
notice required by COC clause
1.4.3.

[...DRAFTERTO | [...DRAFTER TO INSERT ...] | [...INSERT
INSERT ...] DATE ..]
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ANNEX B TO ATTACHMENT B

RECURRING SERVICES (CORE)

1. INTRODUCTION

1.1 This Annex B describes the amounts payable to the Contractor for the provision of Recurring
Services in accordance with the Contract.

1.2 The obligations of the Commonwealth under this Annex B are subject to the:
a. Contractor making a claim for payment in accordance with clause 7.2 of the conditions

of contract; and

b. other provisions of the Contract (including clause 7.9 of the conditions of contract).

1.3 Except where expressly indicated to the contrary, the amounts set out in this Annex are

inclusive of all costs and other payments associated with the provision of Recurring Services
in accordance with the Contract, including all fees, royalties, customs or other duties, taxes,
risk premiums and contingency amounts.

2. SUMMARY OF PRICING FOR RECURRING SERVICES

2.1 Table B-1 sets out the annual Recurring Services Fee and the components of the Recurring
Services Fee, on a GST exclusive and inclusive basis.

Note to drafters: The percentage at Item (d) needs to be completed before release of the RFT.

Note to tenderers: This table will be developed from the successful tenderer's response in
TDR D1-2 and D3-1 and any negotiated adjustments.

Table B-1: Summary of Pricing for Recurring Services

ITEM ITEM DESCRIPTION AMOUNT GST AMOUNT
NO (excluding GST) (including GST)
A$ [...INSERT A$ A$ [...INSERT
OTHER OTHER
CURRENCY...] CURRENCY...]
(a) Core Services Fee (per
annum) calculated under
clause 3.
(b) Excluded Services Fee (per
annum) calculated under
clause 5.
(c) Recurring Service Fee (per
annum)

(@) + (b))

(d) At-Risk Amount (per
annum)

(a) X [[INSERT AT-RISK
PERCENTAGE]%

(e) Base Fee (per annum)
(@) -(d)

)] Monthly Base Fee
(e) =12
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ANNEX B TO ATTACHMENT B

3. CORE SERVICES FEE

Note to tenderers: The table below will be developed from the successful tenderer's response to TDR D1-3 and any negotiated adjustments.
3.1 Table B-2 sets out the Core Services Fees. The columns in Table B-2 are:

a.

Item Number: [...Cost breakdown structure sequence / numerical sequence...] for items in the table. The highest level items in the structure are
Workstreams.

Item Description: A brief description of the item or Service, cross-referenced (where practicable) to the relevant clause numbers in the SOW
(including DSDs).

Price Per Annum (Excluding GST and customs duty): The price for each item number excluding GST, customs duty, defect warranty premium and
Latent Defect premium. The price per annum is the price determined by the total number of items occurring per year and the cost of each item.
[...Where applicable, the price is broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Defect Warranty Premium: If applicable, the defect warranty premium against the specific item and for the quantity of this line item per annum.
[...Where applicable, the price is broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Latent Defect Premium: If applicable, the Latent Defect premium against the specific item and for the quantity of this line item per annum. [...Where
applicable, the price is broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Customs Duty: If applicable, all import and export duties in $A.
GST: The GST amount applicable per line item.

Price Per Annum (Including GST and customs duty): The price for each item number including GST, customs duty, defect warranty premium and
Latent Defect premium. [...Where applicable, the price is broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Price Variation Formula Table: If applicable, a cross-reference to the price variation formula table at Annex | of this Attachment B that will apply to
the price for each line item.
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PART 2
ANNEX B TO ATTACHMENT B
Table B-2: Prices for Core Services
ITEM ITEM DESCRIPTION PRICE PER ANNUM DEFECT WARRANTY LATENT DEFECT CUSTOMS GST PRICE PER ANNUM PRICE
NO. . PREMIUM PREMIUM DUTY . . VARIATION
(Excluding GST, (if (Including GST & FORMULA
customs duty, defect (optional) (optional) (if applicable) customs duty) TABLE
warranty premium and applicable)
Latent Defect premium) (If
(c+d+e+f+g) applicable)
(@) (b) (c) (d) (e) (®) (9) (h) 0]
$A [...INSERT $A [...INSERT $A [...INSERT $A $A $A [..INSERT
OTHER OTHER OTHER OTHER
CURRENCY CURRENCY CURRENCY CURRENCY
] ] ] ]
WORKSTREAM 1-[...INSERT...]

WORKSTREAM 1 SUBTOTALS:

\We}

RKSTREAM 2 — [...INSERT.. ]

WORKSTREAM 2 SUBTOTALS:
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ANNEX B TO ATTACHMENT B

BASE FEE AND PERFORMANCE PAYMENTS

4.1 The Commonwealth shall, for the provision of the Core Services in accordance with the Contract, pay to the Contractor:
a. the Monthly Base Fee, each month in arrears; and
b. for each Review Period and each KPI, the Performance Payment (if any) for that Review Period and for that KPI as determined in accordance
with Annex C to this Attachment.
5. EXCLUDED SERVICES FEE

Note to tenderers: The table below will be developed from the successful tenderer's response to TDR D1-4 and any negotiated adjustments.

5.1 The Commonwealth shall, for the provision of the Excluded Services, pay to the Contractor the amounts specified in Table B-3, monthly in arrears.
The columns in Table B-3 are:

a.
b.

Item Number: [...Cost breakdown structure sequence / numerical sequence...] for items in the table.
Item Description: A brief description of the item or Service, cross-referenced (where practicable) to the relevant clause numbers in the SOW
(including DSDs).

Price Per Annum (Excluding GST and customs duty): The price for each item number excluding GST, customs duty, defect warranty premium
and Latent Defect premium. The price per annum is the price determined by the total number of items occurring per year and the cost of each
item. Where applicable, the price is broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Defect Warranty Premium: If applicable, the defect warranty premium against the specific item and for the quantity of this line item per
annum. [...Where applicable, the price is broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Latent Defect Premium: If applicable, the Latent Defect premium against the specific item and for the quantity of this line item per annum.
[...Where applicable, the price is broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Customs Duty: If applicable, all import and export duties in $A.
GST: The GST amount applicable per line item.

Price Per Annum (Including GST and customs duty): The price for each item number including GST, customs duty, defect warranty premium
and Latent Defect premium. [...Where applicable, the price is broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Price Variation Formula Table: If applicable, a cross-reference to the price variation formula table at Annex | of this Attachment B that will
apply to the price for each line item.
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PART 2

ANNEX B TO ATTACHMENT B

Note to drafters: Drafters should populate the following table with any Excluded Services Fee (ie not subject to an At Risk Amount like the Core

Service Fees in clause 3). Examples include "pass-through" costs (eg GFF or GFS) which do not vary according to the nature or scope of the

Services

performed, or the cost of Services / Workstreams which the Commonwealth agrees not to be "at risk".

Table B-3: Excluded Services Fee

ITEM ITEM DESCRIPTION PRICE PER ANNUM DEFECT WARRANTY LATENT DEFECT CUSTOMS GST PRICE PER ANNUM PRICE
NO. ) PREMIUM PREMIUM DUTY . . VARIATION
(Excluding GST, (if (Including GST & FORMULA
customs duty, defect (optional) (optional) (if applicable) customs duty) TABLE
warranty premium and applicable)
Latent Defect premium) (If
(c+d+e+f+g) applicable)
(@ (b) (c) (d) (e ®) (9) (h) 0]
$A [...INSERT $A [...INSERT $A [...INSERT $A $A $A [..INSERT
OTHER OTHER OTHER OTHER
CURRENCY CURRENCY CURRENCY CURRENCY

]

]

]

-]
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ANNEX C TO ATTACHMENT B

PERFORMANCE PAYMENTS (CORE)

Note to tenderers: This Annex will be developed from the successful tenderer's response, and
any negotiated adjustments.

1 INTRODUCTION

1.1.1 This Annex C to Attachment B sets out the basis on which Performance Payments are
calculated and paid.

1.1.2 The obligations of the Commonwealth under this Annex C are subject to:
a. the Contractor making a claim for payment in accordance with clause 7.2 of the

conditions of contract; and

b. the other provisions of the Contract (including clause 7.9 of the conditions of contract).

1.1.3 Except where expressly indicated to the contrary, the amounts set out in this Annex C are
inclusive of all costs and other payments associated with the provision of Core Services in
accordance with the Contract, including all fees, royalties, customs or other duties, taxes,
risk premiums and contingency amounts.

2 AT-RISK AMOUNTS

2.1 Allocating the annual At-Risk Amount to KPIs

211 The At-Risk Amount (per annum) is allocated across the KPIs for each applicable Review

Period in accordance with Table C-1. The columns in Table C-1 are:

a. KPI: KPI number and optional short name.

b. Weighting: The percentage of the At-Risk Amount allocated to the KPI.

C. At-Risk Amount per KPI: The At-Risk Amount (per annum) allocated to the KPI.

d. Review Periods per year: The number of Review Periods for the KPI in each year.

e. At-Risk Amount (per Review Period): The At-Risk Amount for each Review Period for
the KPI that is made available for performance assessed against the KPI.

f. Performance Incentive Offered: A Performance Incentive is available for this KPI for
additional performance (“Y” = yes, “N” or blank = No).

Note to drafters:

Update column (a) to match the KPIs in Annex A to Attachment P. Add rows for
additional KPIs. Short names or abbreviations for each KPlI may also be entered.
Complete the “Weightings” in column (b) for each KPI. WEIGHTING PERCENTAGES
MUST ADD UP TO 100%.

Insert the At-Risk Amount per KPI by multiplying the total At-Risk Amount by the
weighting. The total of the amounts in column (c) must equal the At-Risk Amount (per
annum) referred to in clause 2 of Annex B to Attachment B. These amounts will not be
able to be included until after the contract negotiations, with respect to pricing, are

finalised.

Complete the “Review Periods per year” in column (d) for each KPI. Review Periods
for KPIs are specified in Table P-1in Annex A to Attachment P.

Insert the At-Risk Amount (per Review Period) for each KPI by dividing the At-Risk
Amount (per annum) for the KPI by the number of Review Periods per year (again, this
may be subsequent to price negotiations).

If it is inappropriate to distribute the annual At-Risk Amount for a KPI equally across
the Review Periods in a year, seek expert advice on tailoring this Table.

Refer to the Handbook / Tailoring Guide for more information.
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Table C-1: At-Risk Amounts per KPI per Review Period

KPI Weighting At-Risk Review At-Risk Performance
(%) Amount Periods Amount (per Incentive
per KPI per year |Review Period) offered
@) (b) () (d) (e)=(c)+(d) ®
KPI-01 [...]% $[...] $[...]
KPI-02 [...]1% $[...] $[...]
KPI-03 [...]1% $[...] $[...]
TOTAL| 100% $[...]
3 PERFORMANCE PAYMENTS
3.1 Entitlement to payment of the At Risk Amount

3.1.1 The Contractor is entitled to a payment for each Review Period in respect of its performance
against each KPI, calculated in accordance with the following formula:

PA=AXxB
where:
PA is the payment (of all or a part of the At Risk Amount) for a KPI and a Review
Period,;
A is the At-Risk Amount (per Review Period) allocated to the KPI in accordance

with clause 2 of this Annex; and

B is the Adjusted Performance Score for the KPI and the Review Period,
determined in accordance with Attachment P, but if the Adjusted Performance
Score is more than 100%, it is taken to be 100%.

3.2 Entitlement to Performance Incentives (Optional)

drafters: If Performance Incentives are included for one or more KPIs.

Optional clause 3.2 provides for the payment of Performance Incentive where the
Adjusted Performance Score exceeds 100%.

To include this option, the drafter must structure the Adjusted Performance Score
calculation, in Attachment P, to be able to exceed 100%.

The amount of a Performance Incentive is based on the excess of the Adjusted
Performance Score (under Attachment P) over 100%, subject to an applicable cap.

321 If:
a. the Adjusted Performance Score for a Review Period for a KPI is more than 100%;
b. a Performance Incentive applies to that KPI under the table in clause 2.1.1; and
C. the requirements of clause 7.11 of the conditions of contract are satisfied,

then the Contractor is entitled to a Performance Incentive calculated in accordance with the
following formula:

Pl=Ax (B - 100)
where:

PI is the Performance Incentive for the KPIl and Review Period;
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A is the At-Risk Amount (per Review Period) allocated to the KPI in accordance
with clause 2.1 of this Annex; and

B is the Adjusted Performance Score for the KPI and the Review Period,
determined in accordance with Attachment P, but subject to clause 3.2.2.

Note to drafters: Insert a cap on the Performance Incentives for KPIs. The cap is achieved by

setting a maximum for the Adjusted Performance Score (eg 105%).

3.2.2 For the purposes of clause, 3.2.1 if the Adjusted Performance Score for a KPI and a Review
Period is greater than the maximum score specified for that KPI in the following table, the
Adjusted Performance Score is taken to be equal to the maximum score:

KPI Maximum score (%)

KPI-01

KPI1-02

KPI-03

3.3 Interim Payments (Optional)

Note to drafters: This option provides for monthly payments "on account" of the Contractor’s
ultimate entitlement to a Performance Payment for a KPI at the end of the Review Period. The
monthly payments are made without testing the Contractor’s performance against the KPI.

Given the risks involved in making payments before the ultimate entitlement can be
determined, including the risk associated with recovery of overpaid amounts, drafters must
seek specialist advice before including this option.

3.3.1 Subject to the other provisions of this Contract, the Commonwealth shall make monthly
payments (Interim Payments) to the Contractor in accordance with this clause 3.3 on
account of the Contractor's entitlement to a Performance Payment under clause 3.1 and
clause 3.2 (if applicable).

3.3.2 For each KPI and each Review Period, the Interim Payments shall be determined in
accordance with the following formula:

A C
= —xX——
B 100
where:
I is the Interim Payment for a KPI for a Review Period;
A is the At-Risk Amount (per Review Period) allocated to the KPI in accordance
with clause 2.1 of this Annex C;
B is the number of months in a Review Period applicable to the KPI; and
C is [... INSERT PERCENTAGE OF AT-RISK AMOUNT TO BE PAID "ON
ACCOUNT"..].
3.3.3 If the Adjusted Performance Score for a KPl is in:
a. Performance Band Il for any Review Period; or
b. Performance Band |l for two or more consecutive Review Periods,

the Commonwealth may, in its discretion by notice to the Contractor, withhold all or part of
the Interim Payments for that KPI until the Adjusted Performance Score for that KP1 is in
Performance Band | or IV for two consecutive Review Periods.
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3.34

3.4

ANNEX C TO ATTACHMENT B

The exercise of the Commonwealth's rights under this clause 3.3.3 does not affect any rights
of the Commonwealth under the Contract or otherwise, and does not constitute:

a. a waiver of any other rights;
b. an election to exercise the rights under clause 3.3.3 instead of other rights; or
C. a representation that the Commonwealth will not exercise other rights,

and the Commonwealth may exercise such other rights notwithstanding the operation of this
clause 3.3.

Reconciliation of Interim Payments against the Performance Payment (Optional)

34.1

3.5

At the Performance Assessment Review for each Review Period, the Commonwealth shall
calculate the Contractor's entitlement to a Performance Payment for each KPI and the
Review Period in accordance with clause 3.1 and clause 3.2 (if applicable), and:

a. if the Performance Payment is more than the sum of the payments made under clause
3.3 for the KPI and the Review Period, then the Contractor is entitled to submit a claim
for the amount of the difference; or

b. if the Performance Payment is less than the sum of the payments made under clause
3.3 for the KPI and the Review Period, then the amount of the difference shall be a
debt owed by the Contractor to the Commonwealth, and the Commonwealth may
recover the amount from the Contractor in accordance with clause 12.11 of the
conditions of contract.

Suspension of Measurement of a Specified KPI (Core)

3.5.1

3.5.2

3.5.3

The Commonwealth may, in its discretion and by notice to the Contractor, suspend the
requirement to measure the Contractor’'s performance against a specified KPI for a Review
Period or part of a Review Period.

If the Commonwealth suspends the requirement to measure a KPI for the whole of a Review
Period then, despite clause 3.1, the Contractor shall be entitled to a payment equal to the full
At-Risk Amount (per Review Period) allocated to the KPI.

If the Commonwealth suspends the requirement to measure a KPI for part of a Review
Period then, despite clause 3.1, the Contractor's entitlement to a payment for the KPI and
the Review Period shall be calculated in accordance with the following formula:

el )

where:

PA is the payment for the KPI and the Review Period resulting from the
suspension;

A is the At-Risk Amount (per Review Period) allocated to the KPI in accordance
with clause 2 of this Annex;

B is the Adjusted Performance Score for the KPI and the Review Period,
determined in accordance with Attachment P, but if the Adjusted Performance
Score is more than 100%, it is taken to be 100%;

C is the number of days in the Review Period not subject to the suspension; and

D is the number of days in the Review Period.
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Option: If Performance Incentives are included for one or more KPIs.

354 If the Commonwealth suspends the requirement to measure a KPI for the whole of a Review
Period then, despite clause 3.2, the Contractor shall not be entitled to a Performance
Incentive for that KPI and that Review Period.

355 If the Commonwealth suspends the requirement to measure a KPI for part of a Review
Period and:

a. the Adjusted Performance Score for the KPI for that part of the Review Period that is
not subject to the suspension is more than 100%;

b. a Performance Incentive applies to that KPI under the table in clause 2.1.1; and
C. the requirements of clause 7.11 of the conditions of contract are satisfied,

then, despite clause 3.2, the Contractor's entitlement to a Performance Incentive shall be
calculated in accordance with the following formula:

C
Pl = Ax (B -100)x—
< ( )XD

where:

Pl is the Performance Incentive for the KPI and Review Period;

A is the At-Risk Amount (per Review Period) allocated to the KPI in accordance
with clause 2 of this Annex;

B is the Adjusted Performance Score for the KPI and the Review Period,
determined in accordance with Attachment P;

C is the number of days in the Review Period not subject to the suspension; and

D is the number of days in the Review Period.

4 PERFORMANCE IMPLEMENTATION PERIOD (OPTIONAL)

Note to drafters: If the PIP does not commence on the Operative Date, amend the following

clause accordingly. Drafters also need to insert the period for the PIP (eg 12 months), which
should end coincident with the end of a Review Period.

4.1 Modifications during Performance Implementation Period (Optional)

Note to drafters: The PIP is undertaken to accommodate Support System build-up and full

implementation of the performance assessment process.

411 The Performance Implementation Period (PIP) is a period of [...INSERT NUMBER
...] months commencing on OD.

Option: for multi-stage PIP

4.1.2 The PIP comprises [...INSERT NUMBER ...] stages, namely:
a. Stage 1: [...INSERT DURATION OF THIS STAGE...]; and
b. Stage 2: [...INSERT DURATION OF THIS STAGE...].

4.1.3 The operation of clauses 2 and 3 of this Annex C and Attachment P are modified as set out
in this clause 4. After the PIP, clauses 2 and 3 have full effect.

Note to drafters:

° Select from the following options to draft either a single-stage PIP or multi-stag
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To preserve Table C-2 and Table C-3, copy and paste the tables out of the clauses

below before converting the table (which contains the option) from ‘Table to Text’.
Refer to the Handbook / Tailoring Guide for further guidance.

Option A: For a single-stage PIP.

4.1.4 The modifications to the determination of Base Fee and Performance Payments during the
PIP are:

a. items (d), (e) and (f) in Table B-1, in clause 2.1 of Annex B to this Attachment B, are
modified, during the PIP, to read as follows:

Table C-2: Modifications to the Summary of Pricing for Recurring Services

ITEM ITEM DESCRIPTION AMOUNT GST AMOUNT
NO (excluding GST) (including GST)
A$ [...INSERT A$ A$ [...INSERT
OTHER OTHER
CURRENCY...] CURRENCY...]

(d) At-Risk Amount (per annum)
(a) X [INSERT AT-RISK

PERCENTAGE]%

(e) Base Fee (per annum)
(@) -(d)

® Monthly Base Fee
(e) =12

b. Table C-1, in clause 2.1.1 of this Annex C, is modified during the PIP to read as
follows:

Table C-3: Modifications to the KPI At-Risk Amounts

KPI Weighting (%) At-Risk Review At-Risk
Amount Periods per| Amount (per
per KPI year Review Period)

@) (b) () (d) () = (c) = (d)

KPI-01 [... INSERT PIP $[...] $[...]

WEIGHTING ...]%

KPI-02 [... INSERT PIP $...] $[...]
WEIGHTING ...]%

KPI-03 ... INSERT PIP $...] $...]
WEIGHTING ...]%

TOTAL 100% $...]

C. if a KPI does not apply during the PIP (ie the weighting is zero under clause 4.1.4b)
then, despite clause 3.1 of this Annex C, the Contractor shall be entitled to a payment
for each Review Period during the PIP equal to the full At-Risk Amount (per Review
Period) allocated to the KPI, as per the unmodified Table C-1; and

d. no Performance Incentive, if applicable to the KPI, is available during the PIP.
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ANNEX C TO ATTACHMENT B

Option B: For a multi-stage PIP.

Notes to drafters: For a multi-stage PIP, repeat clause 4.1.4 for each stage, modified to take

account of the purpose of the stag

4.1.5 For the first stage of the PIP ([...INSERT STAGE (STATE PERIOD) ...]), the modifications
are:

4.1.6 For the second stage of the PIP ([..INSERT STAGE (STATE PERIOD) ..]), the
modifications are:
Drafters to insert from clause 4.1.4 with relevant modifications for this stag

4.1.7 During the PIP, the Contractor shall measure and report performance against the KPIs in

accordance with Attachment P, as adjusted by this clause 4, and the Approved V&V Plan.
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ANNEX D TO ATTACHMENT B

TASK-PRICED SERVICES (CORE)

Note to tenderers: Annex C to Attachment B will consist of an amalgamation of the price schedules in TDR D-5 and the successful tenderer’s
response.

1.
11
1.2

1.3

INTRODUCTION

This Annex describes the amounts payable to the Contractor for the provision of Task-Priced Services in accordance with the Contract.

The obligations of the Commonwealth under this Annex are subject to:

a.
b.

the Contractor making a claim for payment in accordance with clause 7.2 of the conditions of contract; and

the other provisions of the Contract (including clauses 7.9 of the conditions of contract).

Except where expressly indicated to the contrary, the amounts set out in this Annex D are inclusive of all costs and other payments associated with
the provision of Task-Priced Services in accordance with the Contract, including all fees, royalties, customs or other duties, taxes, risk premiums
and contingency amounts.

TASK-PRICED SERVICES

Table D-1 sets out the Task-Priced Services and the price for each Task-Priced Service. The columns in Table D-1 are:

a.
b.

Item Number: Item number for each Task-Priced Service.

Item Description: A brief description of the Task-Priced Service, cross-referenced (where practicable) to the relevant clause numbers in the
SOW (including DSDs).

Price (Excluding GST and customs duty): The price for each Task-Priced Service excluding GST, customs duty, defect warranty premium and
Latent Defect premium. [...Where applicable, the price is broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Defect Warranty Premium: If applicable, the defect warranty premium against the Task-Priced Service. [...Where applicable, the price is
broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Latent Defect Premium: If applicable, the Latent Defect premium against the Task-Priced Service. [...Where applicable, the price is broken
down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Customs Duty: If applicable, all import and export duties in $A.
GST: The GST amount applicable per Task-Priced Service.

Price (Including GST and customs duty): The price for each Task-Priced Service including GST, customs duty, defect warranty premium and
Latent Defect premium. [...Where applicable, the price is broken down to show $A and [...INSERT OTHER CURRENCY...] amounts...].

Price Variation Formula Table: If applicable, a cross-reference to the price variation formula table at Annex | of this Attachment B that will
apply to the price for each Task-Priced Service.
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ANNEX D TO ATTACHMENT B

PART 2

2.2 For each Task-Priced Service completed by the Contractor and Accepted by the Commonwealth during a month, the Commonwealth shall pay to
the Contractor the price for the Task-Priced Service as set out in column (h) in the Table D-1, in arrears at the end of that month or in such other
manner as may be agreed in writing by the parties in respect of that Task-Priced Service.

Table D-1: Prices for Task-Priced Services

ITEM
NO.

ITEM DESCRIPTION

PRICE

(Excluding GST
& duty free in $A
or foreign
currency)

DEFECT
WARRANTY
PREMIUM

(In $A, or
foreign
currency)

(optional)

LATENT DEFECT
PREMIUM

(In $A, or foreign
currency)

(optional)

CUSTOMS
DUTY

(In $A, if
applicable)

GST

(In $A, if
applicable)

PRICE

(Including GST &
duty paid)

(In $A, or foreign
currency)

(c+d+e+f+g)

PRICE
VARIATION

FORMULA
TABLE

(If applicable)

@)

(b)

(©)

(d)

(e)

®)

@)

(h)

Attachment to Draft Conditions of Contract (V3.0)
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ANNEX E TO ATTACHMENT B

SURVEY AND QUOTE SERVICES (CORE)

Note to tenderers: Annex D to Attachment B will consist of an amalgamation of the price
schedules in TDR D1-6 and D1-7 and the successful tenderer’s response.

1. INTRODUCTION
1.1 This Annex describes the amounts payable to the Contractor for the provision of S&Q
Services in accordance with the Contract.
1.2 The obligations of the Commonwealth under this Annex E are subject to:
a. the Contractor making a claim for payment in accordance with clause 7.2 of the
conditions of contract; and
b. the other provisions of the Contract (including clauses 7.9 of the conditions of
contract).
RATES FOR S&Q SERVICES
2.1 Table E-1 sets out the labour rates for the purpose of S&Q Services. The labour rates apply
to:
a. S&Q Services provided during [...INSERT DEFINITION OF NORMAL TIME...]
(Normal Time); and
b. S&Q Services provided at any other times (Other Time).
Table E-1: Rates for Survey and Quote Services
LINE | CATEGORY OF LABOUR OR HOURLY RATE HOURLY RATE PRICE
ITEM SKILL LEVEL VARIATION
NO. (NORMAL TIME) (OTHER TIME) TABLE
(IF
Excl GST | Incl GST |Excl GST| Incl GST APPLICABLE)
3. MATERIALS AND SUBCONTRACT COSTS
3.1 The following table sets out the markup on purchased materials and Subcontract costs for

the purpose of S&Q Services.

Table E-2: Rates for Materials included within Survey and Quote Services

DESCRIPTION

ORDER VALUES UP TO
[...DRAFTER TO INSERT
AMOUNT...]

OTHER ORDER VALUES
[...DRAFTER TO INSERT
AMOUNT...]

Markup on Contractor
purchased materials and
Subcontracts

.. %

.. %

4.1

Attachment to Draft Conditions of Contract (V3.0)

NOT-TO-EXCEED S&Q SERVICES

This clause applies to an S&Q Service where the Purchase Order for the S&Q Service
specifies a Not-To-Exceed basis for pricing and payment.
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ANNEX E TO ATTACHMENT B

4.2 The Commonwealth shall, for each S&Q Service completed by the Contractor and Accepted
by the Commonwealth during a month, pay to the Contractor the lesser of:

a. the Allowable Costs incurred by the Contractor in performing the S&Q Service,
calculated using the labour rates specified in this Annex E and by applying the markup
specified in this Annex E to materials and Subcontract costs (where allowable); and

b. the Approved S&Q Quote for the S&Q Service.

FIXED PRICE S&Q SERVICES

5.1 This clause applies to an S&Q Service where the Purchase Order for the S&Q Service
specifies a Fixed Price basis for pricing and payment.

5.2 The Commonwealth shall, for the provision of an S&Q Service during a month in accordance
with the Contract, pay to the Contractor the following amounts:

a. if the Contractor achieves a milestone specified in the Purchase Order, the amount
specified for the milestone in the Purchase Order;

b. upon Acceptance of the S&Q Service (and Acceptance of any associated
Deliverables), any amount specified in the Purchase Order as being payable upon
Acceptance; and

C. any other amount specified to be payable in accordance with the Purchase Order in
respect of the S&Q Service.
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ANNEX F TO ATTACHMENT B

CONTRACTOR STANDING CAPABILITY (OPTIONAL)

Note to drafters: To be included if the Contractor Standing Capability module is included.
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ANNEX G TO ATTACHMENT B

NOT USED
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ANNEX HTO ATTACHMENT B

NOT USED
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ANNEX | TO ATTACHMENT B

ADJUSTMENTS (CORE)

Note to tenderers: Annex | to Attachment B will consist of an amalgamation of the price
schedules in TDR D-5 and D-6 and the successful tenderer’s response.

1. PART ONE: ADJUSTMENTS FOR EXCHANGE RATE FLUCTUATION (OPTIONAL)
11
2. PART TWO: ADJUSTMENTS FOR FLUCTUATIONS IN THE COST OF LABOUR AND

MATERIALS (CORE)
2.1

Attachment to Draft Conditions of Contract (V3.0) B-1-1
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ANNEX J TO ATTACHMENT B

SCHEDULE OF PAYMENTS (OPTIONAL)

Note to drafters: Delete the following note to tenderers if a schedule of payments is not

required for the Contract.

Note to tenderers: This Annex J to Attachment B will be developed from the successful
tenderer's response and any negotiated adjustments.
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ATTACHMENT C

DELIVERY SCHEDULE (OPTIONAL)

Note to tenderers: Attachment C will consist of an amalgamation of TDR E-3, this Attachment
and the successful tenderer’s response.

1.1 The Delivery Schedule for Deliverables under the Contract is detailed in Table 1. In the
event of an inconsistency, the delivery dates specified in this schedule have precedence
over dates specified elsewhere in the Contract.

Note to drafters: Prior to Contract signature ensure that delivery details for all of the
Deliverables, regardless of whether they form part of a particular type of Service ((Task-Priced,
Recurring Service, etc.) or are part of a Milestone), are clearly specified as this schedule ties

items to the Acceptance process defined in clause 6.9 of the conditions of contract. If
applicable, drafters must also ensure that each Industry Requirement listed in Annex A to
Attachment F is specified in Table 1 below as a Deliverable with a Delivery Date.

Table 1: Delivery Schedule for Deliverables

Deliverable Delivery Date Delivery Point Is The Deliverable
Subject To
Acceptance?
(YIN)
[...(if applicable) [...SPECIFY DELIVERY | [..INSERT DELIVERY
INSERT LINE ITEM DATE...] LOCATION WHERE
FOR EACH OF THE RELEVANT...]
INDUSTRY
REQUIREMENTS...]
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LIQUIDATED DAMAGES (OPTIONAL)

Note to drafters: The amounts included as liquidated damages in Attachment D should include

GST.

Note to tenderers: Attachment D will consist of an amalgamation of information contained in
this draft Attachment and the successful tenderer’s response.

1. FOR FAILURE TO ACHIEVE A KEY REQUIREMENT

Note to drafters: Drafters are to include:
a. the relevant requirements to which liquidated damages are to be applied;
b. the rate of liguidated damages and/or the formula for its calculation.

The amount specified must be a genuine pre-estimate of the loss that will be suffered by the
Commonwealth as a result of the failure to achieve the Key Requirement.

If drafters have included clause 1.4.8a in the COC, drafters should ensure the lump sum
amount in clause 1.4.8 reflects the Commonwealth's loss arising from a termination of the
Contract before OD occurs, Drafters should include this amount as a limitation of liability for
the liguidated damages contemplated under clause 1.4.4b (ie this amount should be included
in the first row in the table below).

Key Requirement Liguidated damages Limitation of liability
amounts (clause 8.5.1d of the
COQC)
The Contractor fulfils each of its [...INSERT THE RATE [...INSERT MAXIMUM
obligations under clause 1.4.2a of the OF LIQUIDATED AMOUNT OF LIQUIDATED
conditions of contract by the Planned OD. | DAMAGES...] DAMAGES...]
[... INSERT...] [...INSERT THE RATE [...INSERT MAXIMUM
OF LIQUIDATED AMOUNT OF LIQUIDATED
DAMAGES...] DAMAGES...]

ADJUSTMENT TO LIQUIDATED DAMAGES

2.1 The liquidated damages amounts in this Attachment D shall be subject to adjustment in
accordance with the formula:
CPli

A=LDx———LD

where: CPIO

a. ‘A’ means adjustment;
b. ‘LD’ is the value of the relevant liquidated damages amounts at the Effective Date;
C. ‘CPIi" is the CPI number for the quarter ending immediately before the date on which
the liquidated damages are paid to the Commonwealth; and
d. ‘CPlo’ is the CPI number for the quarter containing the Effective Date.
2.2 In this Attachment D, ‘CPI' means the Consumer Price Index, All Groups, weighted average

of eight capital cities published by the ABS, or if that Index is no longer published by the
ABS, the index published by the ABS in substitution for that Index.

2.3 To avoid doubt, when the Commonwealth elects to accept compensation in lieu of liquidated
damages under clause 7.12.3b of the conditions of contract, the value of the compensation
to which the Commonwealth shall be entitled is equivalent to the amount of liquidated
damages that would otherwise be payable to the Commonwealth, as varied by the formula
set out in this Attachment D.
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ATTACHMENT E

GOVERNMENT FURNISHED MATERIAL (GFM), GOVERNMENT FURNISHED FACILITIES (GFF),
GOVERNMENT FURNISHED SERVICES (GFS) AND GOVERNMENT TITLED ITEMS (GTI)

(OPTIONAL)
1.1 Attachment E consists of the following Annexes:
A. GFM;
B GFF;
C. GFS; and
D GTI.
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ANNEX A TO ATTACHMENT E

GOVERNMENT FURNISHED MATERIAL (OPTIONAL)

Note to drafters: Drafters should provide details of any Commonwealth Mandated or proposed
GFM prior to release of the RFT. Where the IP rights or limitations applicable to the GFM can be

identified prior to RFT release, these should be included in the table below to meet the
requirements of clause 3.5 of the conditions of contract.

Note to tenderers: This Annex will consist of an amalgamation of TDR E-9, this Annex and the
successful tenderer’s response.

1.1 The following GFM shall be used in the delivery/production of the Services:
COMMONWEALTH MANDATED GFM

Iltem Quantity Delivery Return Time Applicable IP Comments /

description Date and Date and Period for Rights/ Intended Purpose
Location Location Inspection Limitations

GFD

GFE

GFI

NON-MANDATED GFM

Note to tenderers: Non-mandated GFM will include GFM proposed by the Commonwealth and
included in the RFT and GFM proposed by the Contractor and included in TDR E-9, as
negotiated between the Commonwealth and the successful tenderer.

Iltem Quantity Delivery Return Time Applicable IP Comments /
description Date and Date and Period for Rights/ Intended Purpose
Location Location Inspection Limitations
GFD
GFE
GFI
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ANNEX B TO ATTACHMENT E

GOVERNMENT FURNISHED FACILITIES (OPTIONAL)

Note to drafters: Drafters should provide details of any Commonwealth Mandated or proposed

GFF prior to release of the RFT.

Note to tenderers: This Annex will consist of an amalgamation of TDR E-10, this Annex and
the successful tenderer’s response. This Annex will include the intended use of the GFF, the
date for provision of access to the GFF and the time period for inspection.

1.1 The following GFF shall be used in the delivery/production of the Services:
COMMONWEALTH MANDATED GFF

Facility Date of Period of Access Comments /
Commencement of Conditions of Access
Access / Intended Purpose
[...INCLUDE
REFERENCE TO GFF
LICENCE...]

NON-MANDATED GFF

Facility Date of Period of Access Comments /
Commencement of Conditions of Access
Access / Intended Purpose
[...INCLUDE
REFERENCE TO GFF
LICENCE...]
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ANNEX C TO ATTACHMENT E

GOVERNMENT FURNISHED SERVICES (OPTIONAL)

Note to drafters: Drafters should provide details of any Commonwealth proposed GFS prior to

release of the RFT.

Note to tenderers: This Annex will consist of an amalgamation of TDR E-11, this Annex and the
successful tenderer’s response.

1.1 The following GFS shall be used in the delivery/production of the Services:
COMMONWEALTH MANDATED GFS

Proposed GFS Dates of Delivery of Comments / Conditions of
GFS Access / Intended Purpose

NON-MANDATED GFS

Proposed GFS item Dates of Delivery of Comments / Conditions of
GFS Access / Intended Purpose
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ANNEX D TO ATTACHMENT E

GOVERNMENT TITLED ITEMS (OPTIONAL)

Note to drafters: Drafters should provide details of any Commonwealth proposed GTI prior to

release of the RFT.
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ATTACHMENT F

AUSTRALIAN INDUSTRY CAPABILITY (CORE)

Note to tenderers: Attachment F will include the Australian Industry Capability (AIC)
requirements at Annex A, and the AIC Plan at Annex B which shall be based on the draft AIC
Plan submitted by the successful tenderer in response to Annex H to Attachment A to the
conditions of tender.

1.1 Attachment F consists of the following Annexes:
A. AIC requirements; and
B. AIC Plan.
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1 AUSTRALIAN INDUSTRY CAPABILITY (AIC) REQUIREMENTS
1.1 AIC Program Objectives

1.1.1 The AIC program has two objectives:

a. the generation and sustainment of indigenous industrial capabilities essential to
meeting Australia’s sovereign military self reliance needs, as required in support of
ADF operational capability; and

b. the creation of competitive opportunities for local industry to provide goods and
services, domestically and internationally, as part of global supply chains, based on
best value for money.

1.1.2 To meet the first objective, the Contractor shall achieve the Industry Requirements identified
in clause 1.2.

1.1.3 To meet the second objective, the Contractor shall establish competitive commercial
arrangements for Local Industry Activities (LIA) and management arrangements as set out in
the AIC Plan.

1.2 Industry Requirements

Note to drafters: An Industry Requirement exists where a Priority Industry Capability (PIC)
applies to the procurement.

Drafters can consult the PIC Fact Sheet at to identify if a PIC

applies or contact the Director AIC Implementation for assistance.

If no Industry Requirements are mandated, insert the words “Not used” in clauses 1.1.2, 1.2.1
and 1.2.2 and delete Table 1.

1.2.1 The Industry Requirements for this project are:

a. [...ITEMISE AND DESCRIBE THE INDUSTRY REQUIREMENTS FOR THIS
PROJECT.. ]

1.2.2 To achieve the Industry Requirements, the Contractor shall ensure that ANZ industry
perform the activities set out in Table 1:

Table 1: Industry Requirement Activity Schedule

IR No IR Title Nature of IR Activity

IR1 Sample

IR2

IR X

Note to tenderers: The Commonwealth prefers that Local Industry Activities (LIA) including
those derived from commercial opportunities do not impose additional costs or time premiums
over and above the costs or schedule that would be applicable if the work were to be
performed overseas. However, a tenderer may propose LIA that impose an additional cost on
the Commonwealth for the purpose of satisfying an Industry Requirement. In these cases, the
tenderer shall indicate such additional costs in Appendix 1 to the draft AIC Plan and
justifications in the relevant LIA Description Sheet in Appendix 2 to the draft AIC Plan.

The Commonwealth will decide whether or not to accept such LIA. If the Commonwealth elects
not to accept any LIA, the additional cost nominated for the relevant LIA in Appendix 1 to the
draft AIC Plan will be deducted from the tendered price and will not be included in any
resultant Contract.
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Priority Industry Capabilities (PICs), by definition, are essential local industry capabilities.
Accordingly, if atenderer fails to address the PIC requirements in its response to the RFT, then
the tender will be classed as non-compliant and it may be excluded from further consideration.
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1 AUSTRALIAN INDUSTRY CAPABILITY (AIC) PLAN

Note to tenderers: A full AIC Plan is required if Industry Requirements are identified or if the
expected value of any resultant Contract exceeds $50 million. If there are no Industry
Requirements and the expected value of any resultant Contract does not exceed $50 million,
only the AIC Schedule (prepared in accordance with Table 1 in Annex H to Attachment A of the
conditions of tender) is required.
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ATTACHMENT G

INTELLECTUAL PROPERTY PLAN (CORE)

Note to tenderers: Attachment G will include the Approved IP Plan which shall be based on the
draft IP Plan submitted by the successful tenderer in response to TDR C-5.
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ATTACHMENT H

SCHEDULE OF APPROVED SUBCONTRACTORS (CORE)

Note to drafters: In finalising the preparation of Attachment H to the Contract, drafters should specifically capture where the Commonwealth has
agreed that Approved Subcontractor status does not require compliance with certain Contract provisions for certain Approved Subcontractors.

For instance, where an Approved Subcontractor is not involved in any software development effort, the following amended format might be used
to capture specific exclusions and rationale in Attachment H.

Note to tenderers: Attachment H will consist of an amalgamation of TDR A-3 to the conditions of tender and the successful tenderer’s response.

Sample Schedule of Approved Subcontractors

Approved ABN/ACN Work to be CWBS LIA Equipment / Location of Intellectual | Subcontract Comments
Subcontractor (if Subcontracted reference | references Services work to be Property as value $A
; (including . . performed referenced
applicable) ; (if (if :
technical applicable) | applicable) (incl at 10.9.3(c)
significance) PP PP postcode)

[...ANZ

Subcontractors...]

e.g. Supply of Storage For use in $YM SOW clause x.x -

Cabins maintaining software

XYZ Pty Ltd Subsystem X performance
measurement
requirement not
applicable to this
Subcontract
because there is no
software
development
involved

e.g. Supply of support For $ZM

on communication Subsystem X

ABC Pty Ltd systems

[...Overseas

Subcontractors...]
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AGREED FORMS AND DEEDS (CORE)

Note to tenderers: Attachment | will consist of the following Annexes:

Approved Subcontractor Intellectual Property Deed (Core);
Intellectual Property Deed of Confidentiality (Core);

Not used;

Government Furnished Facilities Deed (Optional);
Contract Change Proposal (Core);

Not used;

Mobilisation Security Deed (RFT Core);

Performance Security Deed (RFT Core);

Deed of Substitution and Indemnity (RFT Core);

TONMU O ®®

Deed of Confidentiality and Fidelity (Core);
Not used;

Not used; and

A

Approval of Quote (Purchase Order) (Optional).

Attachment to Draft Conditions of Contract (V3.0)
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ANNEX A TO ATTACHMENT |
DRAFT
APPROVED SUBCONTRACTOR IP DEED (CORE)
This DEED is made the (...) day of (...)
BETWEEN

(...) ACN/ARBN and ABN (...), if applicable, a company duly incorporated under the laws of (...) and
having its registered office at (...) (“the Approved Subcontractor”)

AND

(...) ACN/ARBN and ABN (...), if applicable, a company duly incorporated under the laws of (...) and
having its registered office at (...) (“the Contractor”)

AND THE

COMMONWEALTH OF AUSTRALIA acting through its Department of Defence ABN 68 706 814 312
(“the Commonwealth”).

RECITALS

A. The Commonwealth has entered into a Contract [...INSERT CONTRACT NUMBER...]
dated [...INSERT DATE...] (“the Contract”) with the Contractor for the provision of
[...INSERT BRIEF DESCRIPTION...].

B. The Contractor has entered into a contract [...INSERT CONTRACT NUMBER...] dated
[...INSERT DATE...] ("the Approved Subcontract") with the Approved Subcontractor for the
provision of [...INSERT BRIEF DESCRIPTION...].

C. The parties intend Foreground IP and Background IP to be licensed or assigned to the
Commonwealth subject to the terms of this Deed.

AGREED TERMS

Attachment to the Draft Conditions of Contract (V3.0) I-Al
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ANNEX A TO ATTACHMENT |

DRAFT
1 INTERPRETATION
1.1 Definitions (Core)
111 In the interpretation of this Deed, unless the contrary intention appears:
“Background IP” means IP, other than Third Party IP, that:
a. is in existence at the Effective Date or is subsequently brought into existence other
than as a result of the performance of the Approved Subcontract; and
b. is embodied in, or attaches to, the Services or is otherwise necessarily related to the
functioning or operation of the Services.
“Capability” means the ability resulting from the employment of the Mission System, the
Support System and other elements provided by Defence. Capability is the power to
achieve a desired operational effect in a nominated environment within a specified time and
to sustain that effect for a designated period.
"Commercial-in-Confidence Information” means information (whether or not provided by the
Commonwealth) that:
a. is by its nature confidential; or
b. the receiving party knows or ought to know is confidential,
but does not include information that:
C. is or becomes public knowledge other than by breach of this Deed;
d. is in the possession of a party without restriction in relation to disclosure before the
date of receipt; or
e. has been independently developed or acquired by the receiving party.
"Commonwealth Representative" means the person holding or performing the office of
[...INSERT OFFICE...] or any other person appointed pursuant to this Deed as the
Commonwealth Representative.
“Defence Purposes” means any purpose within the power of the Commonwealth with
respect to the defence of the Commonwealth and includes activities for the purposes of
peacekeeping and emergency aid to the civil community, and purposes that are necessary
or incidental to any of those purposes.
“Deliverables” means any service, information (including Technical Data), document
(including report, manuals, designs, drawings and the like), hardware, software or other
thing which is, or is required by the Approved Subcontract to be, delivered or provided by
the Approved Subcontractor or its agents to the Commonwealth or its agents in the course
of the performance of the Services.
"Effective Date" means the date on which this Deed is signed by the parties, or if signed on
separate days, the date of the last signature.
“Facilities” means all mobile, fixed, permanent and semi-permanent buildings, structures,
installations, and the associated machinery, plant and utilities involved in the operation and
support of the Products being supported under the Contract.
“Foreground IP” means IP which is created under or otherwise in connection with the
performance of the Approved Subcontract, other than Third Party IP.
“Intellectual Property” or “IP” means all copyright and all rights in relation to inventions
(including patent rights), registered and unregistered trademarks (including service marks),
registered and unregistered designs, circuit layouts, and any other rights resulting from
intellectual activity in the industrial, scientific, literary and artistic fields recognised in
domestic law anywhere in the world.
“IP Plan” means the plan at Schedule 1 of this Deed.
Attachment to the Draft Conditions of Contract (V3.0) I-A2

DRAFT



ASDEFCON (Support) PART 2
ANNEX A TO ATTACHMENT |
DRAFT
“Iltem” means any element of the Support System.

“Licence” means a royalty-free, irrevocable, world-wide, perpetual and non-exclusive
licence, including a right to sub-license.

“Mission System” means those Products designated as Mission Systems at Annex A to the
SOW of the Contract.

“Moral Rights” means:

a. a right of attribution of authorship;

b. a right not to have authorship falsely attributed; or
C. a right of integrity of authorship.

“Packaging” means the wrapping, container, cushioning materials and palletisation
materials, as required, in which an item is delivered, handled, stored or distributed until
required for use or to be disposed of.

“Personnel” means all staff involved in the operation and support of the Products being
supported under the Contract, including the staff of the Commonwealth, the Contractor, and
Subcontractors.

“Product” means any element that makes up the Capability, including elements of both the
Mission System and the Support System.

“Services” means goods and services including Deliverables, Intellectual Property and
Technical Data required to be provided under the Approved Subcontract and includes items
acquired in order to be incorporated in the Services.

“Software Design Data” means data which describes the internal design and operation of a
software program and its interface with the external software and hardware systems in
which it operates including explanations of particular codes, standard headers or distinct
procedures (with reference to inputs, outputs and processing).

“Software Update” means, in relation to software (including the related Software Design
Data and Source Code):

a. a new release of or change to that software (which is designed to overcome errors or
malfunctions in, or designed to improve the operation of, the software); or

b. a new version of that software (which is designed to enhance or provide extra
functionality to that software);

“Source Code” means the expression of software in human readable language which is
necessary for the understanding, maintaining, modifying, correction and enhancing of that
software.

“Subcontractor” means any person, other than the Commonwealth, that, for the purposes of
the Contract, furnishes goods or services to the Contractor or indirectly to the Contractor
through another person and includes Approved Subcontractors; and 'Subcontract’ in all its
forms has a corresponding meaning.

“Support Resources” means the items, including spares, equipment, materials, Facilities,
Technical Data, Personnel, and any other physical resources required to operate and
support all or a particular part of the Mission System as the case requires.

“Support System” means the organisation of hardware, software, materiel, Facilities,
Personnel, processes, and Technical Data required to enable the Mission System to be
effectively operated and supported so that the Mission System can meet its operational
requirements. The Support System includes the support required for Support System
Components. The Support System includes the support responsibilities undertaken by the
Commonwealth, support contractors (including the Contractor), and support subcontractors
(including Subcontractors).
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“Support System Components” means the physical end-items of the Support System that
can be defined using a specification. Support System Components are a subset of Support
Resources and include Packaging, Technical Data, equipment, materials and Facilities, as
well as spares and other physical components required for the support of those Support
System end-items. Support System Components do not include Personnel or spares for the
Mission System.

“Technical Data” means all technical know-how and information reduced to a material form
produced, acquired or used by the Contractor or Subcontractors in relation to the Services
and includes all data, databases, manuals, handbooks, designs, standards, specifications,
reports, writings, models, sketches, plans, drawings, calculations, software, Source Code,
Software Design Data, test results, and Software Updates and other items describing or
providing information relating to the Services or their operations.

“Third Party IP” means that IP which is owned by a party other than the Commonwealth,
Contractor or Approved Subcontractors and is embodied in, or attaches to, the Services or
is otherwise necessarily related to the functioning or operation of the Services, and is not
limited to Commercial-Off-The-Shelf or Military-Off-The-Shelf items.

“Working Day” in relation to the doing of an action in a place means any day other than a
Saturday, Sunday or public holiday in that place.

1.2 Interpretation (Core)
1.2.1 In this Deed, unless the contrary intention appears:

a. headings are for the purpose of convenient reference only and do not form part of the
Deed;

b. the singular includes the plural and vice versa;

C. a reference to one gender includes the other;

d. a reference to a person includes a body politic, body corporate or a partnership;

e. if the last day of any period prescribed for the doing of an action falls on a day which
is not a Working Day, the action shall be done no later than the next Working Day;

f. a reference to an Act is a reference to an Act of the Commonwealth, State or Territory
of Australia, as amended from time to time, and includes a reference to any
subordinate legislation made under the Act;

a reference to a clause includes a reference to a subclause of that clause;

h. a reference to a “dollar”, “$”, “$A” or "$AUD” means the Australian dollar;

i. a reference to a specification, publication, Commonwealth policy or other document is
a reference to that specification, publication, Commonwealth policy or document, in
effect on the Effective Date, or alternatively, a reference to another version of the
document if agreed in writing between the parties;

j- the word “includes” in any form is not a word of limitation; and

k. a reference to a party includes that party’s administrators, successors, and permitted
assigns, including any person to whom that party novates any part of the Contract.

1.2.2 The clauses of the Contract referred to in this Deed are contained at Schedule 3 of this

Deed.

1.3 Precedence (Core)

13.1 The terms of this Deed prevail over the provisions of any Schedule to this Deed to the extent
of any inconsistency.

1.4 Survival (Core)

14.1 The rights and obligations created under or in connection with this Deed survive the
termination or expiry of the Contract or the Approved Subcontract.
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2 FOREGROUND AND BACKGROUND IP

2.1 Background IP and Third Party IP - Ownership (Core)

211 Nothing in the Deed affects the ownership of Background IP or Third Party IP.
2.2 Intellectual Property — Ownership and Licensing (Core)

Option A: For use if the Commonwealth elects to own Foreground IP eg for strategic reasons.

221

2.2.2

2.2.3

224

225

Subject to the limitations set out in the IP Plan:
a. ownership of all Foreground IP vests on its creation in the Commonwealth;

b. the Approved Subcontractor grants to the Commonwealth a Licence in respect of all
Background IP that is owned by the Approved Subcontractor to exercise the
Background IP for Defence Purposes; and

C. the Approved Subcontractor shall ensure that the Commonwealth is granted a licence
to exercise all Third Party IP on the best available commercial terms.

Despite any limitations set out in the IP Plan, the Approved Subcontractor acknowledges
that the rights granted under clause 2.2.1 include the right of the Commonwealth, or a
person on behalf of the Commonwealth, to exercise the Background IP with the Foreground
IP to:

a. properly use, and support the Deliverables and Products throughout their Life-of-Type
as envisaged by the Contract or Approved Subcontract;

b. complete the provision of the Services if the Contract or Approved Subcontract is
terminated (except if the termination is under clause 12.3 of the Contract); and

C. remedy defects or omissions in the Deliverables and Products in accordance with
clauses 6.9, 6.11, 9.2 and 9.4 of the Contract.

The Licences granted under clause 2.2.1 do not permit the Commonwealth, or a person on
behalf of the Commonwealth, to commercialise the licensed IP. However, the Licence under
clause 2.2.1 permits the Commonwealth to sub-license the IP to a third party for the purpose
of providing goods and services to the Commonwealth for Defence Purposes.

The Approved Subcontractor warrants that the only IP embodied in the Deliverables that has
not been vested in the Commonwealth, or in respect of which the Commonwealth has not
been granted a Licence under clause 2.2.1b, is Third Party IP.

The Commonwealth may, on request, grant the Approved Subcontractor a licence to
exercise Foreground IP owned by the Commonwealth, on terms acceptable to the
Commonwealth, including an appropriate licence fee.
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Option B: For use if the Commonwealth elects not to own all Foreground IP

2.2.6
2.2.7

2.2.8

2.2.9

2.2.10

2211

2.2.12

Ownership of all Foreground IP vests on its creation in the party set out in the IP Plan.

If Foreground IP is created that is not set out in the IP Plan, ownership of that Foreground IP
vests on its creation in the Commonwealth.

Subiject to the limitations set out in the IP Plan:

a. the Approved Subcontractor grants to the Commonwealth a Licence in respect of all
Background IP and Foreground IP that is owned by the Approved Subcontractor to
exercise the Background IP and Foreground IP for Defence Purposes; and

b. the Approved Subcontractor shall ensure that the Commonwealth is granted a licence
in respect of all Third Party IP on the best available commercial terms.

Despite any limitations set out in the IP Plan, the Approved Subcontractor acknowledges
that the rights granted under clause 2.2.8 include the right of the Commonwealth, or a
person on behalf of the Commonwealth, to exercise the Background IP with the Foreground
IP to:

a. properly use and support the Deliverables and Products throughout their Life-of-Type
as envisaged by the Contract or Approved Subcontract;

b. complete the provision of the Services if the Contract or Approved Subcontract is
terminated (except if the termination is under clause 12.3 of the Contract); and

C. remedy defects or omissions in the Deliverables and Products in accordance with
clauses 6.9, 6.11, 9.2 and 9.4 of the Contract.

The Licences granted under clause 2.2.8 do not permit the Commonwealth, or a person on
behalf of the Commonwealth, to commercialise the licensed IP. However, the Licence
permits, the Commonwealth to sub-license the IP to a third party for the purpose of
providing goods and services to the Commonwealth for Defence Purposes.

The Approved Subcontractor warrants that the only IP embodied in the Deliverables that has
not been vested in the Commonwealth, or in respect of which the Commonwealth has not
been granted a Licence under clause 2.2.8a, is Third Party IP.

The Commonwealth may, on request, grant the Approved Subcontractor a licence to
exercise Foreground IP owned by the Commonwealth, on terms acceptable to the
Commonwealth, including an appropriate licence fee.

2.3

Intellectual Property - Registration and Protection (Core)

23.1

2.3.2

For any Foreground IP that vests in the Commonwealth, the Commonwealth has the
exclusive right to apply for registration of the Foreground IP in all countries of the world.

To facilitate the Commonwealth registering or protecting the Foreground IP, the Approved
Subcontractor shall:

a. give the Commonwealth access to all work carried out in the performance of the
Approved Subcontract, and to all records of such work as are reasonably required by
the Commonwealth;

b. provide all information, execute all documents and do all acts and things reasonably
necessary to enable the Commonwealth to:

0] secure the adequate and timely preparation of the applications for registration
or other protection by the Commonwealth of Foreground IP; and

(i)  prosecute, maintain, enforce or defend such applications, registrations or other
protection;
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C. refrain from publication, dissemination or other communication of any Commercial-in-
Confidence Information relating to the IP, and from any other action which might
compromise the IP or threaten the subsistence, registration or exploitation of the IP;
and

d. on request by the Commonwealth Representative, identify or mark relevant
documents as copyright of the Commonwealth.

In this clause 2.3, ‘Commonwealth’, includes its patent attorney, other relevant advisers, and
other persons acting for or on behalf of the Commonwealth.

Approved Subcontractor IP - Release to Third Parties by the Commonwealth (Core)

24.1

2.5

If the Commonwealth makes available to another person any Intellectual Property that is
owned by the Approved Subcontractor and which is Foreground IP or Background IP, the
Commonwealth shall obtain from that person a deed of confidentiality substantially in the
form set out in Schedule 2 of this Deed.

Moral Rights (Core)

251

25.2

3.1

The Approved Subcontractor represents and warrants that the provision of the Services and
use of the Deliverables for Defence Purposes or other purposes permitted by the Contract
will not infringe the Moral Rights of the officers, employees or agents of the Approved
Subcontractor or its subcontractors.

The Approved Subcontractor shall ensure that none of its:
a. officers, employees or agents;

b. subcontractors; or

C. subcontractors' officers, employees or agents,

institute, maintain or support any claim or proceeding against the Commonwealth or its
officers, employees or agents for infringement of any of their Moral Rights.

INTELLECTUAL PROPERTY INDEMNITY
Indemnity (Core)

3.11

3.1.2

3.13

The Approved Subcontractor shall indemnify the Commonwealth, its officers, employees,
agents, licensees or sub-licensees against any liability, loss, damage, cost (including the
cost of any settlement and legal costs and expenses on a solicitor and own client basis),
compensation or expense sustained or incurred by the Commonwealth which arises out of
any action, claim, dispute, suit or proceeding brought by any third party in respect of any:

a. infringement or alleged infringement of that third party’s IP rights or Moral Rights
when the infringement or alleged infringement arises out of any activity permitted
under any licence or assignment referred to this Deed; or

b. breach or alleged breach of any duty of confidentiality owed to that third party, when
the breach is caused by any act or omission on the part of the Approved
Subcontractor or any of its subcontractors, officers, employees or agents whether or
not such act or omission constitutes a breach of this Deed.

For the purposes of this clause 3.1, “infringement” includes unauthorised acts which would,
but for the operation of section 163 of the Patents Act 1990, section 100 of the Designs Act
2003, section 183 of the Copyright Act 1968, and section 25 of the Circuit Layouts Act 1989,
constitute an infringement.

The Commonwealth shall notify the Approved Subcontractor in writing as soon as
practicable of any action, claim, dispute, suit or proceeding (“Proceedings”) threatened or
brought, against the Commonwealth arising from an infringement or alleged infringement
referred to in clause 3.1.1.
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If the Approved Subcontractor agrees to comply at all times with government policy relevant
to the conduct of the Proceedings, including the Legal Services Directions in force from time
to time issued in accordance with the Judiciary Act 1903 (‘the Legal Services Directions’),
and the Commonwealth is granted leave to withdraw from the Proceedings:

a. the Commonwealth may withdraw from the Proceedings; and

b. the Approved Subcontractor shall, in its own name and at its own expense, conduct
the Proceedings.

For Proceedings when the Commonwealth is not granted leave to withdraw, if the Approved
Subcontractor admits its obligations under the indemnity in clause 3.1.1 and upon request
lodges security in a reasonable amount with the Commonwealth, the Commonwealth shall:

a. continue to keep the Approved Subcontractor informed of all developments; and

b. defend, arbitrate, appeal, settle or otherwise conduct the Proceedings as the
Approved Subcontractor may from time to time reasonably direct subject to
government policy, including the Legal Services Directions.

If a final judgment or award is made against the Commonwealth in the Proceedings, or if a
settlement is agreed with the plaintiff in a situation covered by the indemnity under
clause 3.1.1, but without limiting the Approved Subcontractor’s obligations under that
indemnity, the Approved Subcontractor shall pay to the Commonwealth by bank cheque a
sum equivalent to the sum that the Commonwealth is required to pay under that judgment,
award or settlement:

a. at least seven days before the date on which the Commonwealth is required to pay;
or

b. if no date for payment has been fixed under the judgment, award or settlement, within
seven days of receipt of a notice from the Commonwealth that it intends to pay the
amount referred to in the judgment, award or settlement.

The Commonwealth shall consult with the Approved Subcontractor prior to agreeing to a
settlement referred to in clause 3.1.6.

If the Approved Subcontractor fails to comply with clause 3, the Commonwealth has the
right without prejudice to any other right or remedy it may have to suspend any payment due
to the Approved Subcontractor until such Proceedings have been finalised.

PROVISION OF TECHNICAL DATA

Technical Data to Commonwealth (Core)

41.1

41.2

4.1.3

41.4

For all Foreground IP that vests in the Commonwealth, the Approved Subcontractor shall
provide with the Deliverables to the Contractor, or directly to the Commonwealth if agreed
by the patrties, all Technical Data in existence that relates to that Foreground IP.

The Approved Subcontractor shall provide with the Deliverables to the Contractor, or directly
to the Commonwealth if agreed by the parties, all Technical Data necessary for the
Commonwealth to exercise its rights for the purposes permitted by the licences granted in or
pursuant to clause 2.2.

The Approved Subcontractor shall ensure that all Technical Data provided to the
Commonwealth will enable a reasonably skilled person to efficiently and effectively do the
things permitted to be done by the Commonwealth in the exercise of its IP rights under
clause 2.2.

The Contractor shall notify the Approved Subcontractor of the delivery date of the
Deliverables or the part of the Deliverables to which the Technical Data required under this
clause 4.1 relates at least [...INSERT PERIOD...] days prior to the delivery date. If the
delivery date changes, the Contractor shall promptly notify the Approved Subcontractor of
the revised delivery date.
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In the event of termination of the Contract or Approved Subcontract other than if the
termination is pursuant to clause 12.3 of the Contract, the Approved Subcontractor shall
provide to the Commonwealth the Technical Data required to complete the Deliverables
within 30 days of receipt of the notice of termination.

When the Commonwealth elects to remedy defects or omissions in the Deliverables in
accordance with clause 6.9, 6.11, 9.2 or 9.4 of the Contract, the Approved Subcontractor
shall provide to the Commonwealth the Technical Data required to remedy the defects or
omissions in the Deliverables within 30 days of receipt of a written request from the
Commonwealth Representative.

If the Commonwealth Representative requires additional Technical Data to enable the
Commonwealth to fully exercise its IP rights under clause 2.2, the Approved Subcontractor
shall deliver such Technical Data to the Commonwealth Representative [...INSERT
DELIVERY TIME eg no less than six months before the expiry ...]

The Commonwealth may provide Technical Data to a third party to enable the
Commonwealth to fully exercise its rights under clause 2.2.

LAW

Goods and Services Tax (Core)

511

512

513

514

5.2

In this clause, "GST" means a Commonwealth goods and services tax imposed by the A
New Tax System (Goods and Services Tax) Act 1999 and the expressions "adjustment

event", “taxable supply” and "tax invoice" have the meaning as in that Act.

If a party to this Deed (the "Supplier") makes a taxable supply under or in connection with
this Deed or in connection with any matter or thing occurring under this Deed to another
party to this Deed (the “Recipient”) and the consideration otherwise payable for the taxable
supply does not include GST, the Supplier will be entitled, in addition to any other
consideration recoverable in respect of the taxable supply, to recover from the Recipient the
amount of any GST on the taxable supply.

If the amount paid by the Recipient to the Supplier in respect of GST differs from the GST
on the taxable supply (taking into account any adjustment events that occur in relation to the
taxable supply), an adjustment shall be made. If the amount paid by the Recipient exceeds
the GST on the taxable supply, the Supplier shall refund the excess to the Recipient. If the
amount paid by the Recipient is less than the GST on the taxable supply, the Recipient shall
pay the deficiency to the Supplier.

A party will not be obliged to pay any amount in respect of GST to the other party unless a
valid tax invoice has been issued in respect of that GST.

No Exclusion of Law or Equity (Core)

521

5.3

Subject to its terms, this Deed shall not be construed to exclude the operation of any
principle of law or equity intended to protect and preserve the confidentiality of the
Commercial-in-Confidence Information.

Waiver (Core)

531

54

Failure by either party to enforce a term of this Deed shall not be construed as in any way
affecting the enforceability of that term or the Deed as a whole.

Remedies (Core)

54.1

5.4.2

The rights and remedies provided under this Deed are cumulative and not exclusive of any
rights or remedies provided by law or any other such right or remedy.

Subiject to the terms of this Deed, the rights and obligations of the parties under this Deed
are in addition to and not in derogation of any other right or obligation between the parties
under any other deed or agreement to which they are parties.
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55 Variation (Core)

5.5.1 This Deed may only be varied by written agreement of the parties.
5.6 Applicable Law (Core)

5.6.1 The laws of the [...INSERT RELEVANT STATE OR TERRITORY...] apply to this Deed, and
the courts of that State or Territory have non-exclusive jurisdiction to decide any matter
relating to this Deed.

5.7 Notices (Core)

57.1 Unless the contrary intention appears, any notice or communication under this Deed shall
be effective if it is in writing, signed and delivered to the relevant party as detailed below:

[...INSERT COMMONWEALTH REPRESENTATIVE POSTAL ADDRESS AND FAX
NUMBER..]

[..INSERT CONTRACTOR'S REPRESENTATIVE POSTAL ADDRESS AND FAX
NUMBER..]

[...INSERT APPROVED SUBCONTRACTOR'S REPRESENTATIVE POSTAL ADDRESS
AND FAX NUMBER...]

5.7.2 A notice or communication shall be deemed to have been delivered:

a. by prepaid post, in three Working Days if sent within Australia and in eight Working
Days if sent by air mail from one country to another; or

b. by facsimile, at the time recorded by the transmitting machine, unless within 1
Working Day the sender is informed that the transmission was received in incomplete
or garbled form.
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SIGNED AS A DEED
SIGNED for and on behalf of
THE COMMONWEALTH OF AUSTRALIA:
(signature) (print name and position) (date)
In the presence of:
(signature) (print name) (date)

SIGNED for and on behalf of

THE CONTRACTOR:

Note to drafters: Appropriate execution clauses, and instruction on their use, may be found in

the ASDEFCON (Support) Handbook.
[...INSERT APPROPRIATE CONTRACTOR’'S EXECUTION CLAUSE...]
SIGNED for and on behalf of

THE APPROVED SUB-CONTRACTOR:

[...INSERT APPROPRIATE APPROVED SUBCONTRACTOR’S EXECUTION CLAUSE...]
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SCHEDULE 1
IP PLAN
[...INSERT NEGOTIATED IP PLAN (INCLUDING THE IP SCHEDULE)...]
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SCHEDULE 2
IP CONFIDENTIALITY DEED
[...INSERT NEGOTIATED FORM OF IP CONFIDENTIALITY DEED...]
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SCHEDULE 3
CONTRACT CLAUSES
[...INSERT NEGOTIATED CLAUSES 6.9, 6.11, 9.2, 9.4 AND 12.3 OF THE CONTRACT...]
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INTELLECTUAL PROPERTY DEED OF CONFIDENTIALITY (CORE)
This Confidentiality Deed is made on (....INSERT DATE...)
between

THE COMMONWEALTH OF AUSTRALIA represented by the Department of Defence ABN 68 706
814 312 ('the Commonwealth’)

and

(...INSERT NAME OF CONFIDANT AND ACN/ARBN AND ABN AS APPLICABLE...) having its
registered office at (...INSERT CONFIDANT’'S REGISTERED OFFICE ADDRESS...) ('the Confidant’).

RECITALS:

A. In performance of its obligations in relation to the [...INSERT CONTRACT NUMBER...]
dated [...INSERT DATE...] for the provision of [...INSERT BRIEF DESCRIPTION OF THE
SERVICES...] (‘the Contract’), the Confidant may become aware of or have access to
material containing IP rights belonging to the Commonwealth or a third party.

B. The Commonwealth requires and the Confidant agrees that it is necessary to take all
reasonable steps (including the execution of this Deed) to ensure that such Commercial-in-
Confidence Information is kept confidential.

AGREED TERMS
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RECITALS

The parties acknowledge the truth and accuracy of the Recitals in every particular.

DEFINITIONS
In the interpretation of this Deed, unless the contrary intention appears:

‘Commercial-in-Confidence Information’ means Foreground IP or Background IP under the
Contract.

‘Documents’ includes:

a. any paper or other materials on which there are writing, marks, figures, symbols or
perforations having meaning for persons qualified to interpret them; and

b. any article or material from which sound, images or writings are capable of being
reproduced with or without the aid of any other article or device.

‘Intellectual Property’ or ‘IP’ means all copyright and all rights in relation to inventions
(including patent rights), registered and unregistered trademarks (including service marks),
registered and unregistered designs, and circuit layouts, and any other rights resulting from
intellectual activity in the industrial, scientific, literary and artistic fields recognised in
domestic law anywhere in the world.

‘Permitted Purposes’ means [...INSERT PURPOSES FOR WHICH THE COMMERCIAL-IN-
CONFIDENCE INFORMATION MAY BE USED...].

‘Working Day’ in relation to the doing of an action in a place means any day other than a
Saturday, Sunday or public holiday in that place.

INTERPRETATION

In this Deed, unless the contrary intention appears:

a. headings are for the purpose of convenient reference only and do not form part of this
Deed;

b. the singular includes the plural and vice versa;

c. a reference to one gender includes the other;

d. a reference to a person includes a body politic, body corporate or a partnership;

e. if the last day of any period prescribed for the doing of an action falls on a day which is

not a Working Day, the action shall be done no later than the next Working Day;

—

a reference to an Act is a reference to an Act of the Commonwealth, State or Territory
of Australia, as amended from time to time, and includes a reference to any
subordinate legislation made under the Act;

a reference to a clause includes a reference to a subclause of that clause;

h. a reference to a ‘dollar’, ‘$’, ‘$A’ or ‘AUD’ means the Australian dollar unless otherwise
stated;

i. a reference to a specification, publication, Commonwealth policy or other document is
a reference to that specification, publication, Commonwealth policy or document, in
effect on date of entering into the Deed, or alternatively, a reference to another version
of the document if agreed in writing between the parties;

j- the word ‘includes’ in any form is not a word of limitation; and

K. a reference to a party includes that party’s administrators, successors, and permitted
assigns, including any person to whom that party novates any part of this Deed.

CONFIDENTIALITY UNDERTAKINGS

The Confidant:
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a. acknowledges and agrees that improper use, or disclosure of any Commercial-in-
Confidence Information provided to the Confidant pursuant to or in connection with the
Contract would be detrimental to the Commonwealth in the performance of its
functions and would cause harm to any third parties with an interest in the
Commercial-in-Confidence Information;

b. shall ensure that such Commercial-in-Confidence Information is used only as
permitted by the Contract and so as to comply with the Commonwealth’s IP rights
under the Contract;

C. shall only use the Commercial-in-Confidence Information for the Permitted Purposes;
and
d. shall not without the prior written consent of the Commonwealth, disclose or permit

any person to disclose any of the Commercial-in-Confidence Information to any
person other than to any of its officers, employees, agents, advisers or independent
contractors who:

0] have a need to know the Commercial-in-Confidence Information in order for the
Confidant to carry out the Permitted Purposes; and

(i)  where required by the Commonwealth, have executed a similar undertaking to
this Deed in favour of the Commonwealth,

and the Commonwealth may grant or withhold its consent in its absolute and
unfettered discretion.

CONFIDANT'S REPRESENTATIVES

The Confidant shall ensure that its officers, employees, agents, advisers and independent
contractors (whether or not still employed or engaged in that capacity) do not do or omit to
do anything which, if done or omitted to be done by the Confidant, would be a breach of the
Confidant’s obligations under this Deed.

The Confidant shall give the Commonwealth all assistance it reasonably requires to take any
action or bring any proceedings for breach of the undertaking contained in clause 4.1.
RETURN OF COMMERCIAL-IN-CONFIDENCE INFORMATION

The Confidant agrees to deliver to the Commonwealth or the Contractor, as required by the
Commonwealth, all Documents in its possession, power or control which contain or relate to
any Commercial-in-Confidence Information on the earlier of:

a. demand by the Commonwealth; and
b. the time the Documents and other material are no longer required for the Permitted
Purposes.

If the Commonwealth makes a demand under clause 6, and the Confidant has placed or is
aware that Documents containing the Commercial-in-Confidence Information are beyond
their possession or control, then the Confidant shall provide full particulars of the
whereabouts of the Documents containing the Commercial-in-Confidence Information, and
the identity of the person in whose custody or control they lie.

The Confidant, where directed by the Commonwealth in writing, agrees to destroy any
Document in its possession, power or control which contain or relate to any Commercial-in-
Confidence Information.

Return of the Documents referred to in this clause does not release the Confidant from its
obligations under this Deed.

SURVIVAL

This Deed shall survive the termination or expiry of the Contract.

INDEMNITY
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The Confidant indemnifies the Commonwealth, its officers, employees and agents against all
liability or loss (including loss of profits) arising directly or indirectly from, and any costs,
charges and expenses (including the cost of settling any action) arising or incurred in
connection with:

a. any breach by the Confidant of this Deed; or

b. any act or omission by any of the Confidant's employees, agents, advisers or
independent contractors which, if done or omitted to be done by the Confidant, would
breach of the Confidant’s obligations under this Deed.

INJUNCTIVE RELIEF

The Confidant acknowledges that damages may not be a sufficient remedy for the
Commonwealth for any breach of this Deed and that the Commonwealth is entitled to
injunctive relief (as appropriate) as a remedy for any breach or threatened breach by the
Confidant, in addition to any other remedies available at law or in equity.

NO EXCLUSION OF LAW OR EQUITY

This Deed shall not be construed to exclude the operation of any principle of law or equity
intended to protect and preserve the confidentiality of the Commercial-in-Confidence
Information.

WAIVER

Failure by either party to enforce a provision of this Deed shall not be construed as in any
way affecting the enforceability of that provision or this Deed as a whole.

REMEDIES CUMULATIVE

The rights and remedies provided under this Deed are cumulative and not exclusive of any
rights or remedies provided by law or any other such right or remedy.

OTHER INSTRUMENTS

Subject to the other covenants of this Deed, the rights and obligations of the parties pursuant
to this Deed are in addition to and not in derogation of any other right or obligation between
the parties under any other deed or agreement to which they are parties.

VARIATIONS AND AMENDMENTS

No term or provision of this Deed shall be amended or varied unless such amendment or
variation is reduced to writing and signed by the parties hereto in the same manner as this
instrument.

APPLICABLE LAW

The laws of [...INSERT STATE/TERRITORY...] shall apply to this Deed. The courts of that
State or Territory shall have non-exclusive jurisdiction to decide any matter arising out of this
Deed.

GOODS AND SERVICES TAX

In this clause, ‘GST’ means a Commonwealth goods and services tax imposed by the A New
Tax System (Goods and Services Tax) Act 1999 and the expressions ‘adjustment event’,
‘input tax credits’, ‘taxable supply’ and ‘tax invoice’ have the meaning as in that Act.

If a party to this Deed (the 'Supplier’) makes a taxable supply under or in connection with this
Deed or in connection with any matter or thing occurring under this Deed to another party to
this Deed (the ‘Recipient’) and the consideration otherwise payable for the taxable supply
does not include GST, the Supplier will be entitled, in addition to any other consideration
recoverable in respect of the taxable supply, to recover from the Recipient the amount of any
GST on the taxable supply.
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If the amount paid by the Recipient to the Supplier in respect of GST differs from the GST on
the taxable supply (taking into account any adjustment events that occur in relation to the
taxable supply), an adjustment shall be made. If the amount paid by the Recipient exceeds
the GST on the taxable supply, the Supplier shall refund the excess to the Recipient. If the
amount paid by the Recipient is less than the GST on the taxable supply, the Recipient shall
pay the deficiency to the Supplier.

If a party to this Deed is entitled, under or in connection with this Deed or in connection with
any matter or thing occurring under this Deed, to recover all or a proportion of its costs or is
entitled to be compensated for all or a proportion of its costs, the amount of the recovery or
compensation shall be reduced by the amount of (or the same proportion of the amount of)
any input tax credits available in respect of those costs.

A party will not be obliged to pay any amount in respect of GST to the other party unless a
valid tax invoice has been issued in respect of that GST.
NOTICES

Unless the contrary intention appears any notice or communication under this deed shall be
effective if it is in writing, signed and delivered to the party as the case may be, at the
following address:

a. [...INSERT COMMONWEALTH REPRESENTATIVE'S POSTAL ADDRESS AND
FACSIMILE NUMBER...]; or

b. [...INSERT CONFIDANT'S REPRESENTATIVE POSTAL ADDRESS AND
FACSIMILE NUMBER...].

A notice or other communication shall be deemed to have been delivered:

a. by prepaid post, in three Working Days if sent within Australia and in eight Working
Days if sent by air mail from one country to another; or

b. by facsimile at the time recorded by the transmitting machine, unless within one
Working Day the sender is informed that the transmission was received in incomplete
or garbled form.
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SIGNED AND DELIVERED AS A DEED

SIGNED ON BEHALF OF THE COMMONWEALTH OF AUSTRALIA

By:

(signature) (print name and position of (date)
authorised signatory)

In the presence of:

(signature of witness) (print name of witness) (date)

(...INSERT CONFIDANT'S EXECUTION CLAUSE...)

In the presence of:

(signature of witness) (print name of witness) (date)
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GOVERNMENT FURNISHED FACILITIES LICENCE DEED (OPTIONAL)

Note to drafters: Drafters should include the standard GFF Licence following consultation with
Infrastructure Division — Defence Support Group.

The standard GFF Licence can be accessed at the Contracting section of the DMO web site at

All necessary approvals under the Lands Acquisition Act 1989 (LAA) to enter into this Licence
must be obtained before the Licence and the Contract are signed. Failure to obtain the
LAA approvals before the Licence and the Contract are signed will breach the LAA.
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CONTRACT CHANGE PROPOSAL (CCP) DEED (CORE)
(CONTRACT NUMBER: [...INSERT CONTRACT NUMBER...])

Note to Contractors: A CCP shall identify separately the cost of preparation of the CCP and
any proposed variation to the payments required under the Contract and, where approved in
accordance with clause 10.1, the reasonable cost of preparation shall be taken into account in
calculating the varied payments under the Contract.

If this CCP relates to changes of an administrative nature which have no impact upon the
payments required under the Contract or on the Statement of Work, the Contractor may
provide minimal details of the change. Responses are only required for headings denoted as
mandatory.

This Deed is made on [...INSERT DATE...]
Between

THE COMMONWEALTH OF AUSTRALIA represented by the Department of Defence ABN 68 706
814 312 (‘the Commonwealth’)

and

[...INSERT CONTRACTOR...ACN/ARBN AND ABN IF APPLICABLE..] having its registered office at
[...INSERT DETAILS...] (‘the Contractor’)

RECITALS:

A. The Commonwealth has entered into a contract [...INSERT CONTRACT NUMBER...] dated
[...INSERT DATE...] (‘the Contract’) for the supply of [...INSERT BRIEF DESCRIPTION OF
THE SERVICES...].

B. The Contract provides that changes are to be dealt with by CCP on the basis of this Deed.
The Commonwealth or the Contractor proposes a change to the Contract as set out in this
Deed.

AGREED TERMS:

CCP Number (Mandatory):

ECP Number (If applicable):

Date Raised (Mandatory):

Validity period for CCP (Mandatory):

Originator (Mandatory):

Reference in Contract (Mandatory): [...INSERT CLAUSE NUMBER...]

1. Details of Proposed Change (Mandatory):

a. Old Text:

b. New Text:
2. Justification for Proposed Change (Mandatory):
3. Effect of Proposed Change (If applicable):

a. Payments Required under the Contract:

0] Price and Delivery Schedule:
(i)  Payment Schedule including payment method:
(ii)  New or Revised Key Performance Indicators:
(iv) Cost of Preparation of CCP:

b. Delivery:

() Location:
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(i)  Date:
C. Scope of Work:
Note to Contractors: This should include a description of the effect of the change on the scope

of work, including where appropriate: Quality, AIC, technical/functional specification, warranty,
training, documentation, WBS and whether it is for S&Q Services.

Option: For when the parties intend this CCP to take effect on a date other than the date of
signature:

4. Date of effect of this Deed:

5. Warranty:

5.1 In signing this CCP the Contractor warrants that the submitted cost of preparation of this
CCP is true and correct.

6. Approval:

6.2 The CCP and its attachments are approved. The Contract shall be deemed to be changed
on the date specified in this Deed or when this Deed has been properly executed by both
parties.

SIGNED AND DELIVERED AS A DEED
SIGNED ON BEHALF OF THE COMMONWEALTH OF AUSTRALIA
By:

(signature) (print name and position of (date)
authorised signatory)

In the presence of:

(signature of witness) (print name of witness) (date)

SIGNED ON BEHALF OF THE CONTRACTOR:

Note to drafters: Appropriate execution clauses, and instruction on their use, may be found in

(...INSERT APPROPRIATE CONTRACTOR'S EXECUTION CLAUSE...)

In the presence of:

(signature of witness) (print name of witness) (date)
Appendix:
1. ECP (if applicable).
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MOBILISATION SECURITY DEED (RFT CORE)
This DEED is made on (...INSERT DATE...)

For the benefit of the Commonwealth of Australia represented by the Department of Defence ABN 68
706 814 312 (‘the Commonwealth’)

By (...INSERT NAME OF COMPANY AND ACN/ARBN AND ABN AS APPLICABLE...) having its
registered office at (...INSERT DETAILS...) (‘the Promisor’).

RECITALS

A. The Commonwealth has entered into a (...INSERT CONTRACT NUMBER...) dated
(...INSERT DATE...) (‘the Contract’) with (...INSERT NAME OF COMPANY AND ACN/ARBN
AND ABN AS APPLICABLE...) having its registered office at (...INSERT DETAILS...) (the
‘Contractor’) for the supply of [...INSERT BRIEF DESCRIPTION OF THE SERVICES...].

B. Under the Contract, the Contractor is required to obtain this undertaking from the Promisor
for the Commonwealth.

AGREED TERMS

1. The Promisor undertakes to pay on demand to the Commonwealth any sum or sums which

may be demanded by the Commonwealth from time to time, up to a maximum of
$(...INSERT AMOUNT BEING 50% OF THE MOBILISATION PAYMENT...). This
undertaking is unconditional.

2. To make a demand, the Commonwealth shall give the Promisor a written notice setting out
the amount demanded and the time within which it is to be paid.

The Promisor shall not make any inquiry in relation to the demand.
4. This undertaking continues in force until the earlier of:

a. the Promisor has received written notice from the Commonwealth that the undertaking
is no longer required; or

b. the Commonwealth has received from the Promisor the whole of the sum, or the
balance after any part payment.

5. This undertaking cannot be varied or waived under any circumstances. To avoid doubt, this
undertaking is not affected if the Contract is varied, the Contractor is granted an extension of
time to perform the Contract, or the Commonwealth waives a breach, failure or default of the
Contractor.

6. Unless the contrary intention appears any notice or communication under this Deed shall be
effective if it is in writing, sighed and delivered to the party as the case may be, at the
following address:

a. [...INSERT COMMONWEALTH'S POSTAL ADDRESS AND FAX NUMBER...]; or
b. [...INSERT PROMISOR'S POSTAL ADDRESS AND FAX NUMBER...].
7. A notice or other communication shall be deemed to have been delivered:

a. by prepaid post, in three Working Days if sent within Australia and in eight Working
Days if sent by air mail from one country to another; or

b. by facsimile at the time recorded by the transmitting machine, unless within one
Working Day the sender is informed that the transmission was received in incomplete
or garbled form.

8. The laws of the [...INSERT STATE OR TERRITORY...] shall apply to this Deed. The courts
of that State or Territory shall have non-exclusive jurisdiction to decide any matter arising out
of this Deed.
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SIGNED AND DELIVERED AS A DEED
SIGNED ON BEHALF OF THE PROMISOR:

(...INSERT THE PROMISOR’S USUAL SEALING CLAUSE...)
In the presence of:

(signature of witness) (print name of witness) (date)
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PERFORMANCE SECURITY DEED (RFT CORE)
This DEED is made on [...INSERT DATE...]

For the benefit of the Commonwealth of Australia represented by the Department of Defence ABN 68
706 814 312 (‘the Commonwealth’)

By (...INSERT NAME OF COMPANY AND ACN/ARBN AND ABN AS APPLICABLE...) having its
registered office at (...INSERT DETAILS...) (‘the Promisor’).

RECITALS

A. The Commonwealth entered into a Contract (...INSERT CONTRACT NUMBER...) dated
(...INSERT DATE...) (‘the Contract’) with (...INSERT NAME OF COMPANY AND ACN/ARBN
AND ABN AS APPLICABLE...) having its registered office at (...INSERT DETAILS...) (the
‘Contractor’) for the supply of [...INSERT BRIEF DESCRIPTION OF THE SERVICES...].

B. The Contractor is required by the Contract to secure the due performance of its contractual
obligations by obtaining this undertaking for the Commonwealth.

AGREED TERMS

1. The Promisor undertakes to pay on demand to the Commonwealth any sum or sums which

may be demanded by the Commonwealth from time to time, up to a maximum of
$[...INSERT AMOUNT...]. This undertaking is unconditional.

2. To make a demand, the Commonwealth shall give the Promisor a written notice setting out
the amount demanded and the time within which it is to be paid.

The Promisor shall not make any inquiry in relation to the demand.
4. This undertaking continues in force until the earlier of:

a. the Promisor has received written notice from the Commonwealth that the undertaking
is no longer required; or

b. the Commonwealth has received from the Promisor the whole of the sum, or the
balance after any part payment.

5. This undertaking cannot be varied or waived under any circumstances. To avoid doubt, this
undertaking is not affected if the Contract is varied, the Contractor is granted an extension of
time to perform the Contract, or the Commonwealth waives a breach, failure or default of the
Contractor.

6. Unless the contrary intention appears any notice or communication under this Deed shall be
effective if it is in writing, signed and delivered to the party as the case may be, at the
following address:

[...INSERT COMMONWEALTH'S POSTAL ADDRESS AND FAX NUMBER...]; or
[...INSERT PROMISOR'S POSTAL ADDRESS AND FAX NUMBER...].
7. A notice or other communication shall be deemed to have been delivered:

a. by prepaid post, in three Working Days if sent within Australia and in eight Working
Days if sent by air mail from one country to another; or

b. by facsimile at the time recorded by the transmitting machine, unless within one
Working Day the sender is informed that the transmission was received in incomplete
or garbled form.

8. The laws of the [...INSERT STATE OR TERRITORY...] shall apply to this Deed. The courts
of that State or Territory shall have non-exclusive jurisdiction to decide any matter arising out
of this Deed.
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SIGNED AND DELIVERED AS A DEED:
SIGNED ON BEHALF OF THE PROMISOR:

(...INSERT THE PROMISOR’S USUAL SEALING CLAUSE...)

In the presence of:

(signature of witness) (print name of witness) (date)
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DEED OF SUBSTITUTION AND INDEMNITY (RFT CORE)
THIS DEED OF SUBSTITUTION AND INDEMNITY is made on (...INSERT DATE...)
Between

THE COMMONWEALTH OF AUSTRALIA, represented by the Department of Defence ABN 68 706
814 312 (‘the Commonwealth’)

And (...INSERT NAME OF SUBSTITUTED CONTRACTOR AND ACN/ARBN AND ABN AS
APPLICABLE...), having its registered office at (...INSERT DETAILS...) (‘the Substituted Contractor’)

And (...INSERT NAME OF CONTRACTOR AND ACN/ARBN AND ABN AS APPLICABLE...), having
its registered office at (...INSERT DETAILS...) (‘the Contractor’).

RECITALS

A. The Commonwealth has a Contract (...INSERT CONTRACT NUMBER...) dated (...INSERT
DATE...) (‘the Contract’) with the Contractor for the supply of [...INSERT BRIEF
DESCRIPTION OF THE SERVICES...].

B. The Substituted Contractor has agreed to be substituted for and to indemnify the
Commonwealth on the default of the Contractor under the Contract.
AGREED TERMS
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INTERPRETATION

‘Notice of Substitution’ means a notice issued under clause 7.7 of the Contract.

SUBSTITUTION
The parties agree that on and from the date of a Notice of Substitution:

a. the Substituted Contractor is substituted for the Contractor under the Contract as if the
Substituted Contractor had originally been the party to the Contract instead of the
Contractor;

b. all references in the Contract to the Contractor are to be read and construed as if they
were references to the Substituted Contractor;

C. the Contractor:

0] directs the Commonwealth to pay any amounts due under the Contract to the
Substituted Contractor; and

(i)  agrees that the receipt of a payment by the Substituted Contractor is a complete
discharge for the payment; and

d. the Substituted Contractor:
0] is bound by and shall comply with the Contract; and

(i) enjoys all the rights and benefits of the Contractor under the Contract.

INDEMNITY

The Substituted Contractor indemnifies the Commonwealth, its officers, employees and
agents against all liability or loss (including loss of profits) arising directly or indirectly from,
and any costs, charges and expenses (including the cost of settling any action) arising from
any act, omission, or default of the Contractor or the Contractor's employees, agents,
advisers or independent contractors (whether based in negligence or any other form of legal
liability) in performance of the Contract prior to the date of the Notice of Substitution.

RELEASE

The Commonwealth releases the Contractor from all claims (whether based in negligence or
any other form of legal liability) which the Commonwealth has against the Contractor in
relation to the Contract prior to the date of the Notice of Substitution, and discharges the
Contractor from the Contract. In this clause, ‘claims’ includes actions and proceedings.

SECURITIES

Within 14 days after the date of the Notice of Substitution, the Substituted Contractor shall
obtain for the Commonwealth the following securities:

a. a security in the form of the Performance Security Deed at Schedule 1 of this Deed,
and
b. other securities to replace the securities (if any) obtained by the Contractor under

clause 7.6 of the Contract, to the satisfaction of the Commonwealth Representative.

The security references in clause 5.1a shall be unconditional and shall be from a bank or
financial institution acceptable to the Commonwealth Representative. The security shall be
released by the Commonwealth when (...INSERT THE EVENT WHICH WILL LEAD TO THE
RELEASE OF THE SECURITY...). The security shall be exercisable by the Commonwealth
for either or both of the following:

a. to obtain compensation for loss suffered in the event that the Substituted Contractor
fails to perform the Contract, including upon termination of the Contract in accordance
with clause 12.2 of the Contract; or

b. to recover any debts due to the Commonwealth in relation to the Contract.
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FURTHER ASSURANCES

Each party shall take the steps, sign the documents, and do all other acts and things as may
be reasonably required by the other party to give effect to this Deed.

DISCHARGE OF DEED

This Deed is discharged only in the following circumstances:

a. if the Contractor meets all its obligations in relation to the Contract; or

b. if a Notice of Substitution is issued, if the Substituted Contractor meets all its
obligations in relation to the Contract.

To avoid doubt, the Substituted Contractor is not released or discharged from this Deed by
any of the following:

a. the making of an arrangement between the Contractor and the Commonwealth prior to
the issue of a Notice of Substitution, with or without the consent of the Substituted

Contractor;
b. any change to the Contract;
C. any relief given by the Commonwealth to the Contractor or the Substituted Contractor

in relation to their obligations under the Contract.

GOODS AND SERVICES TAX

In this clause, ‘GST’' means the Commonwealth tax imposed by the A New Tax System
(Goods and Services Tax) Act 1999, and ‘adjustment event’, ‘input tax credits’, ‘taxable
supply’ and ‘tax invoice’ have the respective meanings given to them by that Act.

If a party (the ‘Supplier’) makes a taxable supply to another party in relation to this Deed or
any matter or thing occurring under this Deed (the ‘Recipient’), and the consideration
otherwise payable for the taxable supply does not include GST, the Supplier shall be entitled
to recover from the Recipient the amount of any GST on the taxable supply, in addition to
any other consideration recoverable for the taxable supply.

If the amount paid by the Recipient to the Supplier for GST differs from the actual amount of
GST payable for the taxable supply (taking into account any adjustment events that occur in
relation to the taxable supply), the following adjustments apply:

a. if the amount paid by the Recipient exceeds the GST on the taxable supply, the
Supplier shall refund the excess to the Recipient; or

b. if the amount paid by the Recipient is less than the GST on the taxable supply, the
Recipient shall pay the balance to the Supplier.

If a party is entitled to recover or be compensated for all or a proportion of its costs in relation
to this Deed or any matter or thing occurring under this Deed, the amount of the recovery or
compensation is reduced by the amount of (or the same proportion of the amount of) any
input tax credits available in relation to those costs.

A party is not required to pay any amount for GST to another party unless a valid tax invoice
has been issued for that GST.
SETTLEMENT OF DISPUTES

If a dispute arises between the parties in relation to this Deed that cannot be settled by
negotiation, the parties may agree to use an alternative dispute resolution process to attempt
to resolve the dispute.

NOTICES

Unless the contrary intention appears, any notice or communication under this Deed shall be
effective if it is in writing, signed and delivered:

a. for the Commonwealth and the Contractor, if it is given in accordance with clause 2.3
of the Contract; and
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b. for the Substituted Contractor, if given to the Substituted Contractor in accordance
with clause 2.3 of the Contract as if the Substituted Contractor were a party to the
Contract with an address for service at (...INSERT SUBSTITUTED CONTRACTOR’'S
POSTAL AND FAX DETAILS AS PER CLAUSE 2.3 OF THE CONTRACT...).

10.2 A notice or other communication shall be deemed to have been delivered:

a. by prepaid post, in three Working Days if sent within Australia and in eight Working
Days if sent by air mail from one country to another; or

b. by facsimile at the time recorded by the transmitting machine, unless within one
Working Day the sender is informed that the transmission was received in incomplete
or garbled form.

11. APPLICABLE LAW

112 The laws of the [...INSERT STATE OR TERRITORY...] shall apply to this Deed. The courts
of that State or Territory shall have non-exclusive jurisdiction to decide any matter arising out
of this Deed.
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SIGNED AND DELIVERED AS A DEED
SIGNED ON BEHALF OF THE COMMONWEALTH OF AUSTRALIA
By:

(signature) (print name and position of (date)
authorised signatory)

In the presence of:

(signature of witness) (print name of witness) (date)

Note to drafters: Appropriate execution clauses, and instructions on their use, may be found

in the ASDEFCON (Support) Handbook.
SIGNED ON BEHALF OF THE SUBSTITUTED CONTRACTOR
(...INSERT EXECUTION CLAUSE OF THE SUBSTITUTED CONTRACTOR...)
In the presence of:
(signature of witness) (print name of witness) (date)
SIGNED ON BEHALF OF THE CONTRACTOR:
(...INSERT EXECUTION CLAUSE OF THE CONTRACTOR...)
In the presence of:

(signature of witness) (print name of witness) (date)
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SCHEDULE 1
PERFORMANCE SECURITY DEED

This DEED is made on (...INSERT DATE...)

For the benefit of the Commonwealth of Australia represented by the Department of Defence ABN 68
706 814 312 (‘the Commonwealth’)

By (...INSERT NAME OF COMPANY AND ACN/ARBN AND ABN AS APPLICABLE...) having its
registered office at (...INSERT DETAILS...) (‘the Promisor’).

RECITALS

A.

The Commonwealth has a Contract (...INSERT CONTRACT NUMBER...) dated (...INSERT
DATE...) (‘the Contract’) with (...INSERT NAME OF CONTRACTOR AND ACN/ARBN AND
ABN AS APPLICABLE...) having its registered office at (...INSERT DETAILS...) (the
‘Contractor’) for the supply of [...INSERT BRIEF DESCRIPTION OF THE SERVICES...].

Under a Deed of Substitution and Indemnity dated (...INSERT DATE...), (...INSERT NAME
OF COMPANY AND ACN/ARBN AND ABN AS APPLICABLE...) having its registered office
at (...INSERT DETAILS...) (the ‘Substituted Contractor’) has substituted for the Contractor
under the Contract, as if the Substituted Contractor were originally a party to the Contract
instead of the Contractor.

The Substituted Contractor is required by the Deed of Substitution and Indemnity to secure
the due performance of its contractual obligations by obtaining this undertaking for the
Commonwealth.

AGREED TERMS

Note to drafters: The amount in clause 1 should be inserted prior to Contract signature.

The Promisor undertakes to pay on demand to the Commonwealth any sum or sums which
may be demanded by the Commonwealth from time to time, up to a maximum of
$(...INSERT AMOUNT...). This undertaking is unconditional.

To make a demand, the Commonwealth shall give the Promisor a written notice setting out
the amount demanded and the time within which it is to be paid.

The Promisor shall not make any inquiry in relation to the demand.
This undertaking continues in force until the earlier of:

a. the Promisor has received written notice from the Commonwealth that the undertaking
is no longer required; or

b. the Commonwealth has received from the Promisor the whole of the sum, or the
balance after any part payment.

This undertaking cannot be varied or waived under any circumstances. To avoid doubt, this
undertaking is not affected if the Contract is varied, the Substituted Contractor is granted an
extension of time to perform the Contract, or the Commonwealth waives a breach, failure or
default of the Substituted Contractor.

Unless the contrary intention appears any notice or communication under this Deed shall be
effective if it is in writing, signed and delivered to the party as the case may be, at the
following address:

a. [...INSERT COMMONWEALTH'S POSTAL ADDRESS AND FAX NUMBER...]; or
b. [...INSERT PROMISOR'S POSTAL ADDRESS AND FAX NUMBER...].
A notice or other communication shall be deemed to have been delivered:

a. by prepaid post, in three Working Days if sent within Australia and in eight Working
Days if sent by air mail from one country to another; or

b. by facsimile at the time recorded by the transmitting machine, unless within one
Working Day the sender is informed that the transmission was received in incomplete
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or garbled form, in which case a re-transmitted notice or other communication shall be
received when it is effectively delivered in accordance with this clause.

8. The laws of the [...INSERT STATE OR TERRITORY...] apply to this Deed. The courts of
that State or Territory have non-exclusive jurisdiction to decide any matter arising out of this
Deed.
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SIGNED AND DELIVERED AS A DEED

Note to drafters: Appropriate execution clauses, and instructions on their use, may be found

in the ASDEFCON (Support) Handbook.
SIGNED ON BEHALF OF THE PROMISOR:
(...INSERT THE PROMISOR’S USUAL SEALING CLAUSE..))

In the presence of:

(signature of witness) (print name of witness) (date)
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DEED OF CONFIDENTIALITY AND FIDELITY
This Deed of Confidentiality and Fidelity is made on (...INSERT DATE...)
between

THE COMMONWEALTH OF AUSTRALIA represented by the Department of Defence ABN 68 706
814 312 ('the Commonwealth’)

and

(...INSERT NAME OF CONFIDANT AND ACN/ARBN AND ABN AS APPLICABLE...), having its
registered office at (...INSERT DETAILS...) (‘the Confidant’).

RECITALS:

A. The Commonwealth has entered into a contract (...INSERT CONTRACT NUMBER...) dated
(...INSERT DATE...) with (...INSERT CONTRACTOR...) (‘the Contractor’) and dated
(...INSERT DATE...) (‘the Contract’) for the supply of [...INSERT BRIEF DESCRIPTION OF
THE SERVICES...].

B. In order to assist the performance of the Contract, the Contractor and the Confidant have
entered into a subcontract, employment or agency arrangement for the supply of (...INSERT
PURPOSE OF AGREEMENT AND CONTRACT/ORDER NUMBER AS APPROPRIATE...)
(‘the Agreement’).

C. In performance of the Agreement, the Confidant may become aware of information
belonging to the Commonwealth or a third party that is the subject matter of the Contract.
The Confidant agrees to keep the information confidential pursuant to the following terms
and conditions.

AGREED TERMS
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DEFINITIONS
In the interpretation of this Deed, unless the contrary intention appears:

‘Commercial-in-Confidence Information’ means information (whether or not owned by the
Commonwealth) that:

a. is by its nature confidential;

b. the Confidant knows or ought to know is confidential,

but does not include information which:

a. is or becomes public knowledge other than by breach of this Deed;

b. is in the possession of the receiving party without restriction in relation to disclosure
before the date of receipt from the disclosing party; or

C. has been independently developed or acquired by the receiving party.
‘Documents’ includes:

a. any paper or other material on which there is writing marks, figures, symbols or
perforations having a meaning for persons qualified to interpret them; and

b. any article or material from which sounds, images or writings are capable of being
reproduced with or without the aid of any other article or device.

‘Permitted Purposes’ mean [...INSERT PURPOSES FOR WHICH THE COMMERCIAL-IN-
CONFIDENCE INFORMATION MAY BE USED...].

‘Working Day’ in relation to the doing of an action in a place means any day other than a
Saturday, Sunday or public holiday in that place.

INTERPRETATION

In this Deed, unless the contrary intention appears:

a. headings are for the purpose of convenient reference only and do not form part of the
Deed;

b. the singular includes the plural and vice-versa;

C. a reference to one gender includes the other;

d. a reference to a person includes a body politic, body corporate or a partnership;

e. where the last day of any period prescribed for the doing of an action falls on a day
which is not a Working Day, the action shall be done no later than the end of the next
Working Day;

f. a reference to an Act is a reference to an Act of the Commonwealth, State or Territory

of Australia, as amended from time to time, and includes a reference to any
subordinate legislation made under the Act;

a reference to a clause includes a reference to a subclause of that clause;

h. a reference to a ‘dollar’, ‘$’, ‘$A’ or ‘AUD’ means the Australian dollar unless otherwise
stated;

i. a reference to a specification, publication, Commonwealth policy or other document is
a reference to that specification, publication, Commonwealth policy or document, in
effect on the date of entering into this Deed, or alternatively, a reference to another
version of the document if agreed in writing between the parties;

j- the word ‘includes’ in any form is not a word of limitation; and

K. a reference to a party includes that party’s administrators, successors, and permitted
assigns, including any person to whom that party novates any part of the Deed.
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CONFIDENTIALITY UNDERTAKINGS
The Confidant:

a. acknowledges and agrees that improper use, or disclosure of any Commercial-in-
Confidence Information provided to the Confidant pursuant to or in connection with the
Agreement would be detrimental to the Commonwealth in the performance of its
functions and would cause harm to any third parties with an interest in the
Commercial-in-Confidence Information;

b. shall take all reasonable steps to ensure that such Commercial-in-Confidence
Information is kept confidential in accordance with this Deed,;

C. shall only use the Commercial-in-Confidence Information for the Permitted Purposes;
and

d. shall not without the prior written consent of the Commonwealth, disclose or permit

any person to disclose any of the Commercial-in-Confidence Information to any
person other than to any of its officers, employees, agents, advisers or independent
contractors who:

0] have a need to know the Commercial-in-Confidence Information in order for the
Confidant to carry out the Permitted Purposes; and

(i)  if required by the Commonwealth, have executed a similar undertaking to this
Deed in favour of the Commonwealth,

and the Commonwealth may grant or withhold its consent in its absolute and
unfettered discretion.

CONFIDANT'S REPRESENTATIVES

The Confidant shall ensure that its officers, employees, agents, advisers and independent
contractors (whether or not still employed or engaged in that capacity) do not do or omit to
do anything which, if done or omitted to be done by the Confidant, would be a breach of the
Confidant’s obligations under this Deed.

The Confidant shall give the Commonwealth all assistance it reasonably requires to take any
action or bring any proceedings for breach of the undertaking contained in clause 3.1.
RETURN OF COMMERCIAL-IN-CONFIDENCE INFORMATION

The Confidant agrees to deliver to the Commonwealth or the Contractor, as required by the
Commonwealth, all Documents in its possession, power or control which contain or relate to
any Commercial-in-Confidence Information on the earlier of:

a. demand by the Commonwealth, and
b. the time the Documents and other material are no longer required for the Permitted
Purposes.

If the Commonwealth makes a demand under this clause 5, and the Confidant has placed or
is aware that Documents containing the Commercial-in-Confidence Information are beyond
its possession or control, then the Confidant must provide full particulars of the whereabouts
of the Documents containing the Commercial-in-Confidence Information, and the identity of
the person in whose custody or control they lie.

The Confidant, when directed by the Commonwealth in writing, agrees to destroy any
Document in its possession, power or control which contain or relate to any Commercial-in-
Confidence Information.

Return or destruction of the Documents referred to in this clause does not release the
Confidant from its obligations under this Deed.

SURVIVAL

This Deed shall survive the termination or expiry of the Contract and the Agreement.
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CONFLICT OF INTEREST

The Confidant warrants that before entering into this Deed it has disclosed to the
Commonwealth all the past, current and anticipated interests of the Confidant which may
conflict with or restrict the Confidant in performing the obligations under this Deed for the
Commonwealth fairly and independently.

The Confidant shall not during the course of this Deed engage in any activity or obtain any
interest likely to conflict with or restrict the Confidant in providing the obligations under this
Deed to the Commonwealth fairly and independently.

INDEMNITY

The Confidant indemnifies the Commonwealth, its officers, employees and agents against all
liability or loss (including loss of profits) arising directly or indirectly from, and any costs,
charges and expenses (including the cost of settling any action) arising or incurred in
connection with:

a. any breach by the Confidant of this Deed; or

b. any act or omission by any of the Confidant’s officers, employees, agents, advisers or
independent contractors which, if done or omitted to be done by the Confidant, would
breach of the Confidant’s obligations under this Deed.

INJUNCTIVE RELIEF

The Confidant acknowledges that damages may not be a sufficient remedy for the
Commonwealth for any breach of this Deed and that the Commonwealth is entitled to
injunctive relief (as appropriate) as a remedy for any breach or suspected or threatened
breach by the Confidant, in addition to any other remedies available at law or in equity.

NO EXCLUSION OF LAW OR EQUITY

This Deed shall not be construed to exclude the operation of any principle of law or equity
intended to protect and preserve the confidentiality of the Commercial-in-Confidence
Information.

WAIVER

Failure by either party to enforce a provision of the Deed shall not be construed as in any
way affecting the enforceability of that provision or the Deed as a whole.

REMEDIES CUMULATIVE

The rights and remedies provided under this Deed are cumulative and not exclusive of any
rights or remedies provided by law or any other such right or remedy.

OTHER INSTRUMENTS

Subject to the other covenants of this Deed, the rights and obligations of the parties pursuant
to this Deed are in addition to and not in derogation of any other right or obligation between
the parties under any other deed or agreement to which they are parties.

VARIATIONS AND AMENDMENTS

No term or provision of this Deed shall be amended or varied unless such amendment or
variation is reduced to writing and signed by the parties hereto in the same manner as this
instrument.

APPLICABLE LAW

The laws of [...INSERT RELEVANT STATE OR TERRITORY...] shall apply to the Deed. The
courts of that State or Territory shall have non-exclusive jurisdiction to decide any matter
arising out of the Deed.

GOODS AND SERVICES TAX
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In this clause, 'GST’ means a Commonwealth goods and services tax imposed by the A New
Tax System (Goods and Services Tax) Act 1999 and the expressions ‘adjustment event’,
‘input tax credits’, ‘taxable supply’ and ‘tax invoice’ have the meaning as in that Act.

If a party to this Deed (the ‘Supplier’) makes a taxable supply under or in connection with this
Deed or in connection with any matter or thing occurring under this Deed to another party to
this Deed (the ‘Recipient’) and the consideration otherwise payable for the taxable supply
does not include GST, the Supplier will be entitled, in addition to any other consideration
recoverable in respect of the taxable supply, to recover from the Recipient the amount of any
GST on the taxable supply.

If the amount paid by the Recipient to the Supplier in respect of GST differs from the GST on
the taxable supply (taking into account any adjustment events that occur in relation to the
taxable supply), an adjustment shall be made. If the amount paid by the Recipient exceeds
the GST on the taxable supply, the Supplier shall refund the excess to the Recipient. If the
amount paid by the Recipient is less than the GST on the taxable supply, the Recipient shall
pay the deficiency to the Supplier.

If a party to this Deed is entitled, under or in connection with this Deed or in connection with
any matter or thing occurring under this Deed, to recover all or a proportion of its costs or is
entitled to be compensated for all or a proportion of its costs, the amount of the recovery or
compensation shall be reduced by the amount of (or the same proportion of the amount of)
any input tax credits available in respect of those costs.

A party will not be obliged to pay any amount in respect of GST to the other party unless a
valid tax invoice has been issued in respect of that GST.
NOTICES

Unless the contrary intention appears, any notice or other communication under this Deed
shall be effective if it is in writing, signed and delivered to the party as the case may be, at
the following address

a. [...INSERT COMMONWEALTH REPRESENTATIVE'S POSTAL ADDRESS AND
FAXSCIMILE NUMBER...]; or

b. (...INSERT CONFIDANT'S POSTAL ADDRESS AND FAX NUMBER...).
A notice or other communication shall be deemed to have been delivered:

a. by prepaid post, in three Working Days if sent within Australia and in eight Working
Days if sent by air mail from one country to another; or

b. by facsimile at the time recorded by the transmitting machine, unless within one
Working Day the sender is informed that the transmission was received in incomplete
or garbled form.
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SIGNED AND DELIVERED AS A DEED
SIGNED ON BEHALF OF THE COMMONWEALTH OF AUSTRALIA
By:

(signature) (print name and position of (date)
authorised signatory)

In the presence of:

(signature of witness) (print name of witness) (date)

Note to drafters: Appropriate execution clauses, and instructions on their use, may be found

in the ASDEFCON (Support) Handbook.

SIGNED ON BEHALF OF THE CONFIDANT

(...INSERT EXECUTION CLAUSE OF THE CONFIDANT...)
In the presence of:

(signature of witness) (print name of witness) (date)
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NOT USED
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APPROVAL OF QUOTE (PURCHASE ORDER) (OPTIONAL)

Note to drafters: Drafters should insert:

the Approved Quotation No;

the price for the S&Q Services, and the price basis for that amount (generally
expressed as a Milestone Payment, with payment on Acceptance or completion of the

Services); and

an attachment, in the form of Attachment N to the Contract, that lists any Contract
clauses that are considered to be Commercial-in-Confidence Information. When
completed this attachment will generally resemble the completed Attachment
contained within the ‘original’ Contract.

PURCHASE ORDER Purchase Order No:
FOR S&Q SERVICES

Purchase Order Date: DDMMMYY

Australian Government

Department of Defence
Defence Materiel
Organisation

ABN 68 706 814 312

Pages:

Amendment No:

Contractor’s details (Company name and address) Contract No:

Approved Quotation No.

S&Q Services Title:

S&Q Services

ACN ABN Summary Description:

Approved Quotation Date: | DDMMMYY

NTE PRICE / QUOTATION (AS SET OUT IN THE APPROVED QUOTATION)

Price / Quotation GST Price / Quotation
(excl GST) (incl GST)

Total Labour

Total Materials

Total Subcontract Costs

Total Other Allowable Costs

TOTAL NTE PRICE / QUOTATION

PRICE AND PAYMENT BASIS

Note to Drafters: Insert basis on which Contractor is paid for the S&Q Service —ie

reimbursement of Allowable Costs up to the Approved Quote, Milestones or payment
upon Acceptance.

[..INSERT DETAILS...]

This Purchase Order is issued on the terms set out in the conditions of contract, the Approved
Quotation referred to above and any Special Conditions attached by the Commonwealth.

This Purchase Order comprises the following documents:
a. this Purchase Order;

b Attachment 1 — Approved Quotation;

C. Attachment 2 — [...INSERT DETAILS...]; and

d Attachment 3 — [...INSERT DETAILS...].
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Enquiries regarding this order should be directed to the Contact Officer:

Printed name Phone no. Facsimile no. Commonwealth Special
Conditions Attached:
(] Yes

Address
Ll No

Signed on behalf of the Commonwealth of Australia

DDMMMYY

(signature) (print name and position) (date)
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SECURITY CLASSIFICATION AND CATEGORISATION GUIDE (OPTIONAL)

Note to drafters: For information on developing a SCCG refer to Part 2:64 of the DSM and

contact the Project Operations and International Visits section of the Defence Security
for contact information refer to DSM Part 1, Annex A).

[...DRAFTERS TO INSERT SECURITY CLASSIFICATION GRADING DOCUMENT PRIOR TO
RELEASE OF RFT...].
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DRAFT DATA ITEMS (OPTIONAL)

Note to drafters: If required, drafters are to identify the list of draft Data Item Deliverables that
the tenderer shall submit in response to this RFT. For example, a draft Health and Safety
Management Plan may be required by the Commonwealth as part of the tenderer's response,
which will be used for evaluation purposes and to provide feedback response to the
successful tenderer for final submission.

Draft Data Items may also be required to be included in the Contract. Those draft Data Iltems
selected for inclusion should be listed below and included on annexes to this Attachment K.

Annex A (...INSERT TITLE OF DRAFT DATA ITEM...)
Annex B (...INSERT TITLE OF DRAFT DATA ITEM...)
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RESIDENT PERSONNEL (OPTIONAL)

Note to drafters: Attachment L shall include the following information:

a list of Resident Personnel who will be co-located at the Contractor's or
Subcontractors’ premises during the Contract;

the terms of reference for the nominated Resident Personnel;

a description of the requirements and the facilities; and

the duration of their co-location.
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GLOSSARY (CORE)

Note to drafters: All conditions of tender definitions in section 2 (but only section 2) should be
removed from the version used for any resultant Contract as they are no longer applicable.

Definitions, acronyms or abbreviations that are not used in a particular RFT or Contract may
be deleted from this list. If drafters consider that an additional definition, acronym or

abbreviation should be added, careful consideration needs to be given to the legal effect of the
proposed addition in the context of the existing document.

The listing of all acronyms, abbreviations, definitions and referenced documents, and the
version numbers of all referenced documents, should be reviewed for currency prior to both
the RFT release and the Contract Effective Date.

1. ACRONYMS AND ABBREVIATIONS
Abbreviation Description

ABN Australian Business Number

ABR Australian Book of Reference

ABS Australian Bureau of Statistics

ACN Australian Company Number

ADF Australian Defence Force

ADFP Australian Defence Force Publication

AEO Authorised Engineering Organisation / Accredited Engineering
Organisation

AlC Australian Industry Capability

DAVREG-DGTA Directorate of Aviation Regulation - Director General Technical
Airworthiness

AMO Approved Maintenance Organisation / Accredited Maintenance
Organisation

ANZ Australian and New Zealand

ARBN Australian Registered Body Number

ATO Australian Taxation Office

BER Beyond Economic Repair

BPR Beyond Physical Repair

CAGE Commercial and Government Entity

CAI Computer Aided Instruction

CASP Commonwealth Ass