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Appointment of Commission of Inquiry

1. On 09 November 2007 Air Chief Marshal A.G. Houston AO AFC, Chief of the Defence Force
(CDF), by instrument of appointment appointed a Commission of Inquiry (the COD) constituted
to inquire into the circumstances surrounding the death of 8514280 Private Ashley Arthur
Baker (the deceased) in accordance with the instrument of appointment and the associated terms

of reference (TOR) - copy of Appointment Exhibit 1.

The COI’ s TOR

2. The TOR require the COI to obtain evidence and provide CDF with a report detailing with
reasons the finding of the COI with respect to:

(a) the circumstances surrounding the death of the deceased, including without restricting
the generality thereof -
@ the date and place of the death;
(i)  the manner and cause of the death; and
(iit) any facts and circumstances establishing that thé death arose out of, or in the

course of, his service in the Army;
(b)  the sufficiency of any actions and decisions taken by Defence personnel which were

materially relevant to the deceased’s d eath, both prior and subsequent thereto.
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(©) any weakness or deficiencies (isolated or systemic) in Defence systems, policies,

equipment, practices, procedures and training proximately associated with the

deceased’sv d eath - copy of TOR, Exhibit 2.

3. The TOR do not on their face require any finding/speculation as to what motivated the
deceased to take his own life (which the COI has found occurred) and in the absence of any
note or reasonably contemporaneous statement by the deceased such a finding would
essentially be speculative. There could be any number of causes operating alone or in
conjunction or a cause or ¢auses unidentified by the evidence obtained in the course of the

Inquiry.

4. I consider that paragraphs 3:(b) and (¢) of the TOR contemplate identification of any evidence
tending to show in a material way that some act(s) or omission(s) in Australian Defence Force
(ADF) procedures or on the part of ADF personnel caused or contributed to the deceased’s
death which act(s) or omission(s) could and should have been identified by ADF and properly
dealt with. Such identification is implicit in paragraph 4(a) of the TOR which contemplates

rectification of any identified fault found pursuant to paragraph 3(b) and (©).
CODI’s Investigations

5. The COI received evidence from a total of 116 witnesses many in Affidavit and statement
form. In addition the COI received into evidence 104 exhibits. Document Audits were

conducted in order to obtain all documentation relevant to the COI’s TOR.
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6. The COI sat in open session at Robertson Barracks Darwin during the period 10 - 18 March
2008 when Colonel M. Griffin and Lieutenant J. Nottle RAN appeared as Counsel Assisting

the COI and Major D. Campbell SC appeared on behalf of the family of the deceased.

7. An application made by Major Campbell SC for the proceedings to be heard in private was

refused - refer transcript pages 8 - 20.
Scope of the COI’s Inquiries

8. The COI has utilised eviderice obtained by the Australian Defence Force Investigation Service
(ADFIS), the Australian Federal Police (AFP) and the Queensland Police Service (QPS)
(acting on behalf of the Queensland Coroner) to establish the facts and circumstances relevant

to the areas of inquiry delineated by its TOR.

9. Whilst the COI is not bound by the rules of evidence, its findings are based on the civil
standard of proof, namely the balance of probabilities, and, where appropriate the Briginshaw
standard - refer Briginshaw v Briginshaw (1938) 60 CLR 336 at 361 and Anderson v Blashki

[1993] 2 VR 89 at 96.

10.  Given the number of witnesses from whom evidence was received it is mot surprising that
their individual observations, interpretations and assessments concerning the deceased’s
character, attitudes, appearances, temperament, actions, reactions and behaviour generally

varied in some respects.
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11.

12.

There was however for the most part such a commonality in the observations and assessments
of those persons in respect of matters of significance that, unless indicated to the contrary, the
COI has accepted the preponderance of evidence relating to the deceased’s various

characteristics referred to in the preceding paragraph hereof, and has relied on it in making its

findings.

Having regard to paragraph 3 hereof, whilst certain incidents proximate to the deceased’ s
death have been commented upon which may have adversely affected him emotionally and
which were thus taken iﬁto account by the COI in its findings as to the cause of death, the
COI has not, for the reasons earlier stated, sought to find whether such incidents alone or in

conjunction with others motivated the deceased to take his own life.

OUTLINE OF EVIDENCE

13.

The outline of evidence reproduces as far as possible the actual words, manner and form in
which such evidence Waé .given whether in the form of a Record of Interview ROD, a
statement or orally during the inquiry, but quotation marks have not been used to distinguish
direct speech from those iilstances where the evidence has been paraphrased or otherwise

reduced to a more concise form.

The deceased’s Home Life and Schooling
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14.

15.

16.

17.

18.

The deceased was born at Gladstone on 02 November 1988. He was one of two children of

Ian Albert Baker and Kyley‘ Jane Baker, the other child being his older sister, Sylvia Tamara

Lola Baker.

He attended -State Primary School and then State High School where

in 2005 he completed Year 12 aged 17. During Years 10 and 11 the deceased served for 18

months as an Australian Army Cadet.

The deceased’s education records indicate that he was an average student who was noted to
lack motivation in certain subject areas. In addition the records note that in 2004 he informed
his school counsellor that 1n year 10 (2003) he had contemplated taking his own life using a
rifle to which he had access as a consequence of his service with the Australian Army Cadets.

There is no apparent record of any follow up action on this disclosure.

The evidence given by the deceased’s sister indicates that her relationship with the deceased
during his teenage years, and later when he‘ was in the Army, was distant. The evidence
given by his parents was that from the time the deceased turned 14 he developed what was
described as a teenage attitude, leading to conflict with his parents and eventually to his
moving out of his parents’ home for about 10 weeks in April to July 2004 and staying with a
Mr. and Mrs. . -in However, whilst he was away from home his parents kept

in contact with him.

Whilst the deceased was staying with the - he was in receipt of Living Away from

Home Payments from Centrelink and engaged in counselling arranged by Centrelink. When
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25.

26.

27.

for joining the Army. The record further reflects the deceased’s assertion that he did not let
things get to him. Whilst the psychologist assessed the deceased as psychologically suitable to

join ADF she recommended that his application be adjourned for 12 months to allow him to

mature,

After the psychological testing the deceased was interviewed by a Defence Interviewer (DI).
The DI noted that the deceased’s primary motivation to join ADF was pay and rejected the
deceased’s assertion that he had wanted to join the Army since he was small. He thought
this assertion was inconsistent with the absence of preparation and the immaturity that he
observed in the deceased’s = presentation of his application. He considereci that the deceased
was too immature to join the Army and recommended that he reapply in six months time. He
was entitled in his position as DI to reject the psychologist’s recommendation of one year’s

adjournment.

The deceased did reapply on 10 March 2006. There was no further psychological assessment
made of him at that time because the initial assessment remained valid for twelve months.
The DI noted that he observed the deceased on this occasion to exhibit a more mature attitude,
consistent, he felt, with the deceased having done six months in the workforce and having
assumed some financial responsibilities. The DI noted Appears quite driven towards R.F.N.
so will give him the benefit of the doubt and recommend as a A.R.A. R.F.N. (343) E.T. (i.e.

a rifleman).

Following the acceptance of his application the deceased enlisted in the Army on 01 May
2006 and commenced training, first at Army Recruit Training Centre (ARTC) at Kapooka
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from 02 May 2006 to July 2006, then Infaniry Initial Employment Training (IET) at School of
Infantry, Singleton from 01 August 2006 to 10 November 2006 and was then sent to
Townsville in mid-November 2006 eventually joining 4 Section 5 Platoon, B Company,

Second Battalion Royal Australian Regiment (2 RAR).

Deceased’s Army Training

ARTC at Kapooka

28.

29.

30.

31.

During his time at Kapooka, the deceased found the physical aspects of basic training
demanding and on occasion failed fitness tests. He was noted to be lacking in motivation and

attention to detail and initially received generally poor performance appraisals.

He was also involved in a series of comparatively minor breaches of discipline and spoken to
regarding his disobedience of orders. He exhibited a lack of concern when he was dealt with

for these minor breaches of discipline.

However, he persevered with his training and, ultimately, by July 2006, his platoon
commander had formed the view that, if there was an award for the most improved recruit, it
would have been given to the deceased. On 29 July 2006 his platoon commander’ s notebook
performance appraisal rated him as very good. His final aséessment prior to graduating was
that he had approached the course with an indifferent attitude but adapted steadily, It was

noted further that he worked hard as a member of a team but could better contribute.

During the course the deceased applied for a corps transfer out of infantry on the basis that he

was not physically or emotionally strong enough to be in that corps. This application was
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32.

initially returned to the deceased because the supporting documentation was incorrectly filled
out. The application was later resubmitted but, due to the deceased being transferred to
another platoon, following :his failing a fitness test and being backsquadded, it was initially
overlooked. However on his transfer to the Digger James rehabilitation platoon, the
application came to the attention of the new platoon staff. His platoon commander diséussed
it with him and the deceased indicated in that discussion that he was reconsidering his

application due to improvement in his fitness. No evidence emerged to indicate the outcome

of such reconsideration until the deceased’s in itial interview at Singleton.

IET School of Infantry at Singleton
After he had graduated from Kapooka and had moved to Singleton for infantry training, the

deceased told his platoon commander in his initial interview that he:

joined the Army, for a long-time career,

wanted to go into infantry, (specifically 5/7 RAR),

did not make any applications at ARTC,

did not feel like committing self harm at ARTC,

did not suffer from a psychological condition such as depression,

did not have any personal problems that meant he was finding it hard to cope, and

expected that, being a soldier he would lead a basic soldier’s life.
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33,

34.

35.

The deceased’s progress through IET was similar to his progress through ARTC. His minor
breaches of discipline continued. His platoon commanders’ notebooks rate his performance
as ranging between satisfaétory and poor. These notebooks reflect that the deceased was
disciplined for insubordinate behaviour and had a reputation amongst platoon staff for using
minimum effort and was regarded as needing to significantly improve his standard of
soldiering and attitude. However other entries indicate that he responded to instruction well
and was accepted by his peers on a personal and pr(;fessional level. As at ARTC his
performance ﬂucfuated. He continued to have difficulty meeting the physical requirements
and was ultimately backsquaded and placed in a rehabilitation platoon for failing his combat

fitness assessment test.

His attitude in respect of penalties incurred for breaches of discipline remained unchanged and
he exhibited the same outwardly unconcerned attitudev when he was disciplined. He had a laid
back approach and accepted punishment without remorse. It was said of him he never really
got dowﬁ about it (punishment) didn’t really givé a stuff just if you get in trouble you get in

trouble.

Statements from fellow soldiers at this time indicate that despite an antipathy between the
deceased and his platoon sergeant he was never picked on or bastardised. He was seen to be
not a happy member of ADF while remaining personally happy. He continued to speak of

getting out of infantry. He rarely volunteered for jobs but would do without complaint any
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36.

37.

38.

job he was tasked to do. It was said of him that he liked the Army but not it’s associjated

rules and that he was always involved in work activities but sometimes did not give his all.

He was seen as a quiet person who mostly kept to himself apart from liaising with a few close
friends. He drank heavily when he was out socialising. He was under pressure from his
superiors to become more motivated so as to achieve his potential. As at ARTC the deceased

did persevere and ultimately passed out of IET on 10 November 2006.

Townsville

The deceased marched into 2 RAR in mid November 200§. In mid December 2006 Privates
Hodgekiss, Underwood and Ney'm went to the deceased’s room following a drinking session
on base to check on the deceased’s condition. They found the deceased’s room had been
trashed, the bed had been overturned and the mattress slashed. There was broken glass
everywhere. Written‘severa], times on the walls of the deceased’s room in shaving cream
were the words I kill Baxter (Baxter being a nickname of the deceased) or Die Baxter Die.
Prior to this incident Nevin, Hodgekiss and Underwood had received Suicide Awareness

training.

Private Underwood said that followihg this incident he asked the deceased What’s all that
about? and the deceased replied that he didn’t remember doing it. Private Underwood said
that he told the deceased he (the deceased) had some issues and sat him down and talked about
it, and recommended that he see a Padre or somebody if he did have issues. He said the

deceased brushed it off as something that occurred when he was intoxicated. He said he told
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39.

40.

the deceased to have a yarn with any of his friends if he wanted to. He could not recall
noting any indications that the deceased may have been contemplating suicide. He described
the incident as a one off and put it down to the deceased’s intoxication. He said that after
this incident the deceased did not appear changed in (any way. He said that he had several in
depth conversations with the deceased following this incident and noted nothing in his

conversations or behaviour to indicate any suicidal ideation.

Private Hodgekiss spoke about this incident to the deceased the next day. He said that the
deceased passed the incident off as occurring when he was drunk..and he said he could not
recall the incidents of the evening. He denied having any troubles and did not appear éhanged
in any way following the incident. Private Hodgekiss said he did not consider at that time

that the deceased was a suicide risk.

Private Nevin said he spoke to the déceased following this incident and the deceased had no
recollection of what had occurred. He said that the deceased had seemed embarrassed by the
incident following it happening but that he did not seem to act differently or seem more
unhappy or depressed after it had occurred. He said that if the deceased had been acting
differently or strangely he would have spoken to Hodgekiss about what to do but that the
deceased didn’t seem anything but his usual self after the incident. He said that if this had
been a regular occurrence he would have been more worried. He said, however, that it was
an isolated incident and the deceased never gave him the impression that he would hurt
himself. He said he believed that he and the other two were close to the deceased and that if

anything was concerning the deceased he would have spoken to one or all of his three friends.
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41.

42,

43.

He said, however, that the deceased did not speak of the incident and laughed it off as having

occurred when he was drunk.

On another occasion in June or July 2007 the deceased said to Private Grinstead (who said
that the deceased was one of his great mates) Why bother going AWOL. The effort of going
to it and all the ties involved, it would be a lot easier to kill myself and get out. Private
Grinstead who had received Suicide Awareness training considered that the words were said
in general conversation and said Everyone talks about stuff like that. For example I don’ t
want to go on this pack mafch I think I will kill myself instead. In evidence he said that the
way t‘he words were spoken was not in a manner that would express the deceased wanted to
kill himself. It was, he said, just a generalisation and did not represent serious intent to
commit suicide. He said plenty of other people said the same sort of thing. In oral evidence

he said he thought nothing of the conversation. He said he had done Suicide Awareness

training and that the deceased showed none of the telltale signs of intending suicide.

He said further that the deceased never reported that he was victimised or bastardised or
picked on by unit members or his superiors. He said the section commander wanted the
deceased to take himself more seriously but that the deceased did not want to work. He said

he had no contact with the deceased in TL.

During the deceased’s time in Townsville his platoon commanders’ note books reflect the
fact that the deceased was rated between satisfactory and good. His continuing lack of

motivation was noted. He was noted to have shown some good progress particularly in field
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44.

45.

46.

47.

exercises when he advised his platoon and company commanders that he felt outstanding and

absolutely stupendous.

An entry in the platoon commanders’ n otebooks dated 05 July 2007 records that the deceased
had achieved a good overall performance but noted that he needed to get motivated and that if
he did not, he would bring the morale of his peers down. In August 2007 it was further noted

that he expressed satisfaction that he was no longer the worst soldier in the platoon.

An entry dated 11 September 2007 (his last platoon commander’s notebook report for this
period) records that the deceased showed sound performance but lacked motivation. The entry
further records that throughout the year the deceased had been causing problems with his
personal administration by turning up late or intoxicated during first parades. Sergeant
Sharpe, the deceased’s platoon sergeant, said in evidence that he spoke to the deceased a
good eight or nine times regarding alcohol related matters during this period and gave as an

example the deceased turning up late for parade.

The deceased was ultimately charged with being absent without leave for failing to turn up at
a first parade in August 2007 but due to his deployment to TL in September 2007 this charge
was heard and determined while he was in TL. It was heard on 25 October 2007 when the

deceased was awarded a punishment of five days restriction of privileges (ROP’s ).

Prior to deployment to TL the deceased and all other members of his unit received a
mandatory pre-deployment Mental Health briefing by the Psychology Support Section,

Townsville. In addition, he and other members of his platoon were also spoken to by the
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