




ADDP 06.4
FOREWORD
1. Australian Defence Doctrine Publications (ADDP) and Australian 
Defence Force Publications (ADFP) are authorised joint doctrine for the 
guidance of Australian Defence Force (ADF) operations. ADDP are pitched at 
the philosophical and high-application level, and ADFP at the application and 
procedural level. Policy is prescriptive as represented by Defence 
Instructions, and has legal standing. Doctrine is not policy and does not have 
legal standing, however it provides authoritative and proven guidance which 
can be adapted to suit each unique situation.

2. ADDP 06.4—Law of Armed Conflict promulgates guidance to 
commanders for the planning and conduct of ADF operations in armed 
conflict and details responsibilities and obligations for ADF members.

3. The law of armed conflict (LOAC) is that part of international law which 
regulates the conduct of armed hostilities between states. LOAC 
encompasses all international law with respect to the conduct of armed 
conflict and its provisions are binding on Australia and individual members of 
the ADF.

4. It is essential that ADF commanders are aware of their legal duties and 
responsibilities under LOAC and that operational planning and the conduct of 
operations comply with LOAC.

5. The Vice Chief of the Defence Force is the publication sponsor and 
Commandant Australian Defence Force Warfare Centre (ADFWC) is 
responsible for its continued development, amendment and production. 
Further information on Joint Doctrine is promulgated in Defence Instructions 
(General) ADMIN 20–1—Joint Operations Doctrine.

6. Every opportunity should be taken by users of this publication to 
examine its contents, applicability and currency. If deficiencies or errors are 
found, amendment action should be taken. ADFWC welcomes any 
assistance, from whatever source, to improve this publication.
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AMENDMENTS
Proposals for amendment of ADDP 06.4 may be initiated in either of the 
following ways:

• By Minute to:

Director Doctrine and Training
Australian Defence Force Warfare Centre
RAAF Base
WILLIAMTOWN  NSW  2314

• By directly entering comment into the Joint Doctrine Development 
Environment (JDDE) found on the ADFWC Defence Restricted 
Network (DRN) web site (see http://defweb.cbr.defence.gov.au/
adfwc). Select JDDE on the ADFWC homepage and open either the 
ADDP or ADFP block as required. Open the relevant publication and 
utilise the ‘Add Comment’ function button of the summary page for 
each publication.

Note  

The second option is a proposed addition to encourage feedback from 
the wider ADF, as well as encouraging use of the JDDE in general.

This publication is current as at May 2006.

This publication will be periodically reviewed and amended. 
The latest version of this publication is available on the ADFWC DRN web 
site http://defweb.cbr.defence.gov.au/adfwc.
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CHAPTER 1 

INTRODUCTION AND HISTORICAL 
BACKGROUND 1

INTRODUCTION 1.1

General 1.1

1.1 While it is the military objective of all commanders to win in battle, 
there must be limits to the means and methods that may be used. 
Commanders must be aware of their legal obligation to prevent unnecessary 
injury and suffering and to alleviate as much as possible the calamities of war.

1.2 The law of armed conflict (LOAC) seeks to not only regulate the 
conduct of nations but also govern the behaviour and conduct of both 
combatants and non-combatants during times of armed conflict. The LOAC is 
synonymous with the term ‘the Laws of War’.

1.3 The main purposes of the LOAC, which is part of international law, are 
to protect combatants and non-combatants from unnecessary suffering; to 
safeguard certain fundamental rights of persons who fall into the hands of an 
enemy, such as prisoners of war (PW), the sick and civilians; to maintain the 
distinction between combatants and non-combatants; and to facilitate the 
restoration of peace.

Executive summary

• Commanders have a legal obligation to prevent unnecessary injury 
and suffering during times of armed conflict.

• International and domestic laws have evolved to create laws which 
are binding on nations and individuals involved in armed conflict.

WAR CRIMES

The Tokyo and the Nuremberg war crimes trials were manifestations of an 
intellectual and moral revolution which will have a profound and 
far-reaching influence upon the future of world society.

Tokyo Chief Prosecutor J.B. Keenan
1–1
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Domestic law 1.4

1.4 Domestic law encompasses all those internal laws that govern the 
behaviour of persons within a nation, and at times, of nationals abroad. In the 
case of Australia, these are the laws that are made by Australian legislatures 
applicable to Australian citizens and residents, to persons visiting Australia 
and in some cases to Australian nationals abroad. It is possible for Australian 
law to have extraterritorial operation. The Defence Force Discipline 
Act 1982 (DFDA) is an example of a domestic law which binds Australian 
Service personnel abroad including those engaged in armed conflict under 
the Geneva Conventions and their Additional Protocols, and all members of 
the Australian Defence Force (ADF) serving within Australia. Furthermore, 
international law may become part of a nation’s domestic law. This is evident 
in the Australian Parliament’s incorporation of the 1949 Geneva Conventions 
and the 1977 Protocols Additional to the Geneva Conventions of 1949 (G. P. I 
and II) into domestic law.

International law 1.5

1.5 International law is concerned with the principles and rules of conduct 
which nations observe in their relationships with each other and which 
include:

• the rules of law relating to the functioning of international institutions 
or organisations, their relations with each other and their relations with 
states and individuals; and

• certain rules of law relating to individuals and non-state entities so far 
as the rights or duties of such individuals and non-state entities are the 
concern of the international community.

1.6 International law, then, is primarily concerned with the actions of 
states, though important aspects of it, including the LOAC, also govern the 
actions of individuals. In international law the term ‘states’ refers to nations 
which have been accepted as part of the international community and enjoy 
sovereignty. For simplicity the term ‘nation’ is used throughout this publication 
except in chapter 6—‘Maritime operations and the law of armed conflict’
where it is necessary to refer to ‘archipelagic states’.

Sources of international law 1.7

1.7 There are four recognised sources of international law:

• international custom, as evidence of a general practice accepted as 
law;

• international conventions and treaties, whether general or particular, 
establishing rules expressly recognised by the contesting states;
1–2
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• the general principles of law recognised by civilised nations; and

• judicial decisions of international and national judicial bodies and the 
influences of the writings of the most highly qualified publicists of the 
various nations, as subsidiary means for the determination of rules of 
law.

1.8 The most important sources of international law today are custom and 
treaties.

1.9 Customary international law. This encompasses those laws which 
represent the general and consistent practice among most nations with 
respect to a particular subject and are considered obligatory by nations. 
Custom becomes customary international law when, after a period of time, a 
practice is accepted by the international community as international law. 
Customary international law is the principal source of international law. 
All nations are bound by customary international law, although some nations 
refuse to recognise customary international law.

1.10 Treaties. Treaties are international agreements or commitments 
entered into by two or more nations. Agreements can be bilateral treaties, 
such as the Five Power Defence Arrangements, which comprise a number of 
bilateral treaties, or multilateral conventions such as the 1949 Geneva 
Conventions. Some treaties codify customary law while some broad 
multilateral treaties may eventually become customary international law 
which binds all nations regardless of whether they are party to the treaty or 
not.

Compliance with international law 1.11

1.11 While international law is often criticised because there is no central 
enforcement authority, breaches of international law can still have dire 
consequences. In the worst cases, armed conflict may result if two nations 
cannot resolve their differences through international law and diplomacy. 
International law covers the actions not only of nations but also of individuals. 
For example, this is seen in the jurisdiction of the International Criminal 
Court (ICC), discussed in chapter 13—‘Compliance’. International law 
provides stability in international relations and an expectation that certain acts 
or omissions will result in predictable consequences. Failure to observe 
international law often involves political and economic costs.

Binding nature of the law of armed conflict 1.12

1.12 The LOAC, being part of international law, is binding on nations but it 
also regulates the conduct of individuals. The Criminal Code Act 1995
(Criminal Code) makes the offences of genocide, crimes against humanity, 
and war crimes that are grave breaches of the Geneva Conventions and G. 
1–3
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P. I, as well as other serious violations of the LOAC, offences under 
Commonwealth law. A member of the ADF who is in breach of the LOAC 
would also be liable to be charged under the DFDA for corresponding service 
offences. 

1.13 A violation of the LOAC by the armed forces of a nation involves the 
international responsibility of that nation. A violation may also lead to the 
prosecution of the individuals concerned for war crimes. It follows that 
membership of the armed forces requires knowledge of the LOAC.

1.14 Following World War II, the Allies tried a number of former 
German leaders and commanders for crimes committed during the war. 
The International Military Tribunal at Nuremberg rejected the assertion that 
the LOAC applies only to nations. Since that time, decisions in many war 
crimes trials have reinforced the principle of individual criminal responsibility 
of members of the armed forces or others who violate the LOAC. 
This principle has been confirmed in the statutes of the Yugoslavia and 
Rwanda War Crimes Tribunals and in the statute of the ICC. 

HISTORICAL BACKGROUND 1.15

1.15 Human societies have always developed legal systems to govern their 
relations. This includes situations of conflict between groups. Early man and 
primitive societies had basic rules and ritualistic behaviour. As societies 
became more developed so did the rules. Agreements on the treatment of PW 
can be found in Egypt as far back as 1400 BC. There are also records of rules 
for humane treatment of non-combatants in some Indian states around 
500 BC. A rudimentary form of international law was practised by Greek city 
states and the Romans. This included rules which regulated warfare. 
The rationale for these rules is the same today: to inflict unnecessary 
suffering can be counterproductive; for example, actions such as poisoning 
wells would have detrimental effects which may destroy the gains of victory.

1.16 It is believed that the first systematic code of war was that of the 
Saracens, based on the Koran. During the sixteenth century, nation states 
emerged in Europe and a system of international law came into being. Part of 
this law was a code of chivalry; however, the desire for regulating war derived 
principally from national or personal interests rather than humanitarian 
concerns. For example, the conference called by Tsar Nicholas II in 1899 was 
motivated by the fact that Russia was falling behind in the nineteenth century 
arms race rather than by genuine humanitarian concerns. The modern LOAC 
originated from the customary practices adopted by those taking part in 
battles.
1–4
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The modern law of armed conflict 1.17

1.17 The origins of the modern LOAC can be traced to the battle of 
Solferino in 1859 in northern Italy. After witnessing the results of this battle a 
young Swiss merchant, Henri Dunant, wrote an influential book which 
described the carnage and the neglect of the wounded. The impact of this 
book and Dunant’s subsequent efforts led to the formation of the Red Cross.

1.18 In 1864, the Swiss Government, at the urging of the Red Cross, 
convened the first conference on International Humanitarian Law (IHL). 
At this conference the first Geneva Convention for the Amelioration of the 
Condition of the Wounded in Armies in the Field was drawn up and signed by 
16 nations. Subsequent conferences in 1906, 1929 and 1949 further 
developed and refined IHL. The latest development has been the Additional 
Protocols (G. P. I and G. P. II) which were adopted in 1977. Australia is a party 
to all of these conventions and protocols.

1.19 Perhaps the most celebrated early attempt at codifying the customs 
and usages of war came with the American Civil War. In 1863, Dr Francis 
Lieber, an eminent lawyer, at the request of President Lincoln and in 
consultation with a board of officers, drew up a code of conduct titled 
‘Instructions for the Government of Armies of the United States in the Field’. 
This instruction established limits on a belligerent’s means to wage war and 
identified military objectives as the only legitimate targets for deliberate 
attack.

1.20 An early agreement dealing with the means and methods of war was 
the Declaration of St Petersburg in 1868 which prohibited the use of any 
projectile weighing less than 400 grams which was either explosive or 
charged with fulminating or inflammable substances. The principles stated in 
the preamble to the declaration are still relevant today:
1–5
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Hague Law 1.21

1.21 Hague Law is a term used to describe the set of international laws, 
which regulate the means and methods of warfare. It comprises a series of 
treaties which state what is, or is not legitimate in waging war. In 1899, Tsar 
Nicholas II of Russia in a note addressed to the diplomatic representatives at 
St Petersburg called for a conference with the purpose of seeking ‘a real and 
lasting peace and above all, of limiting the progressive development of 
existing armaments’. While the conference failed in its main objective to limit 
armaments, it was partially successful. Three declarations were adopted, one 
prohibiting the discharge of projectiles from balloons, a second prohibiting the 
use of asphyxiating gases and a third prohibiting the use of expanding bullets. 
The most important achievement from this conference, however, was the 
Convention for the Pacific Settlement of International Disputes creating the 
Hague Permanent Court of Arbitration, and creating a list of judges from 
which the parties to a controversy might select the members of an arbitral 
tribunal for their particular case.

1.22 Subsequent conventions include the Hague Convention of 1907, 
the 1923 draft Hague Rules for Aerial Warfare (never formally adopted), the 
Gas Protocol of 1925, 1954 Hague Cultural Property Convention, 
1972 Biological Weapons Convention, 1980 Conventional Weapons 
Convention and the 1993 Chemical Weapons Convention. G. P. I and G. P. 
II are not confined to humanitarian issues; they also address issues which are 
traditionally regarded as Hague Law. Much of Hague Law is accepted as 
customary international law and directly affects the use of combat power.

That the progress of civilisation should have the effect of alleviating as 
much as possible the calamities of war.

That the only legitimate object which states should endeavour to 
accomplish during war is to weaken the military forces of the enemy.

That for this purpose it is sufficient to disable the greatest possible number 
of men.

That this object would be exceeded by the employment of arms which 
uselessly aggravate the sufferings of disabled men, or render their death 
inevitable.

That the employment of such arms would, therefore be contrary to the laws 
of humanity.

International Military Commission, 
 Declaration of St Petersburg, 

 29 November 1868
1–6



ADDP 06.4 Chapter 1
Geneva Law 1.23

1.23 In 1864 at the invitation of the Swiss Government, a conference was 
held in Geneva which drew up ‘the first Convention for the Amelioration of the 
Condition of the Wounded in Armies in the Field’. This convention was 
subsequently amended by the Geneva Conventions of 1906, 1929 and 1949, 
and by G. P. I. These agreements now constitute what is referred to as 
Geneva Law, which is fundamentally concerned with the relief of suffering of 
PW, the wounded and sick in the field, wounded, sick and shipwrecked 
mariners and civilians caught up in conflict.

1.24 The LOAC thus developed along two separate streams, each named 
after the city where most of the relevant agreements were developed. 
Whereas Hague Law is concerned essentially with how operations are 
conducted, Geneva Law is concerned with the protection of persons not 
involved or no longer involved in the conflict. Generally speaking, 
Geneva Law has become a more developed and less contentious body of law 
than Hague Law. In recent years, particularly since the completion and 
introduction of G. P. I and G. P. II, there has been a merging of the two bodies 
of law. The Protocols, linked to the Geneva Conventions, deal not only with 
the protection of victims of war but also with the means and methods of 
warfare, which were traditionally the domain of Hague Law. G. P. I deals with 
international armed conflict while non-international armed conflict is further 
addressed by G. P. II.

World War II 1.25

1.25 Following World War II, tribunals were established at Nuremberg and 
Tokyo to try the major war criminals of the Axis powers. These tribunals were 
empowered to deal not only with war crimes but also with crimes against 
peace and crimes against humanity. The latter were defined by the tribunals, 
and identified as crimes under international law.
1–7
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Geneva Conventions 1949 1.26

1.26 Following the experiences in World War II, Geneva Law was revised 
in 1949 with four new conventions dealing with the protection of:

• the wounded and sick (replacing the conventions of 1864, 1906 and 
1929);

HISTORICAL EXAMPLE—1946 MOROTAI TRIALS

Figure 1–1: Australian war crimes trial, 1945–1951

Senior Japanese naval officers with their Australian defending 
officers, and a witness questioned through an interpreter, at their trial 
at Morotai in 1946. 

Nearly 1000 Japanese nationals were tried for atrocities alleged to 
have been committed against Australian servicemen and women, 
against allied United Kingdom, Indian, Indonesian and Chinese 
servicemen, and Papua New Guinea, Chinese and European 
civilians, in flagrant breach of the LOAC (source: Australian War 
Memorial OG3701).
1–8
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• the wounded, sick and shipwrecked at sea (replacing Hague 
Convention X 1907);

• PW (replacing the convention of 1929); and

• civilians.

1.27 All four Geneva Conventions apply:

• in any international armed conflict, whether war is declared or not, and 
even if one of the parties does not recognise the existence of a state 
of war; or

• if there is a partial or total occupation of another state’s territory, even 
if the occupation has met with no armed resistance.

1.28 The Geneva Conventions are of virtually universal application and 
certain provisions are generally considered to embody customary 
international law.

Cultural Property Convention 1954 1.29

1.29 In response to the destruction and looting of cultural property that had 
taken place during World War II, the Hague Convention for the Protection of 
Cultural Property in the Event of Armed Conflict was concluded in 1954 under 
the auspices of the United Nations (UN) Educational, Scientific and Cultural 
Organization. A second protocol to this convention was adopted in 1999.

1.30 This convention places an obligation on defenders and attackers by 
requiring nations to refrain from uses of cultural property that would expose 
such property to danger in armed conflict and to refrain from acts of hostility 
against cultural property. 

Biological Weapons Convention 1972 1.31

1.31 The Biological Weapons Convention 1972 prohibited State Parties 
from developing, producing, stockpiling or otherwise acquiring or retaining 
biological agents and toxins that could be used for other than protective or 
peaceful purposes. The Convention also prohibited any weapons, equipment 
or means of delivery designed to use the biologic agents or toxins for hostile 
purposes or in armed conflict.

Additional Protocols I and II 1977 1.32

1.32 A major development in the LOAC was the adoption in 1977 of two 
Protocols Additional to the Geneva Conventions of 1949. G. P. I deals with 
international armed conflicts and G. P. II deals with internal armed conflicts.
1–9
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1.33 International armed conflicts. As well as codifying existing principles 
of customary law, G. P. I also includes new treaty provisions relating to 
international armed conflicts, some of which have since crystallised into 
customary international law. Among other things it sets out detailed rules on 
targeting and the means and methods of warfare and expands on the concept 
of grave breaches. It also extends the range of persons entitled to combatant 
status. The definition of international armed conflict is itself expanded to 
include certain conflicts fought by peoples ‘in exercise of their right of 
self-determination’.

1.34 Internal armed conflicts. G. P. II develops and supplements the 
humanitarian protection provided by Common Article 3 to the 
Geneva Conventions of 1949 in the context of internal armed conflicts. 

1.35 International law has historically regulated relations between states. 
A state’s internal affairs, including responsibility for the maintenance of law 
and order and the defence of territorial integrity against domestic insurgents, 
were largely regarded as within the exclusive jurisdiction of the state 
concerned. The notion of international law regulating a conflict occurring 
within a state was generally regarded as being at variance with this approach. 
However, it is possible for insurgents in an internal armed conflict to be 
recognised as belligerents and for the LOAC to apply.

1.36 G. P. II does not apply to the internal use of force against criminal and 
terrorist activity unless the activity is of such a nature as to amount to armed 
conflict.

Conventional Weapons Convention 1980 1.37

1.37 The convention has five protocols dealing with:

• the prohibition of the use of weapons the primary effect of which is to 
injure by fragments which in the human body cannot be detected by 
X-rays;

• the regulation of mines, booby traps and similar devices;

• the prohibition of the use of incendiary weapons against a military 
objective located within civilian populated areas and the regulation of 
the use of other incendiary weapons;

• the prohibition of the use of laser weapons designed to cause 
permanent blindness; and

• the requirement for each party to an armed conflict to remove and to 
provide assistance for the removal of explosive remnants of war.
1–10
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Chemical Weapons Convention 1993 1.38

1.38 This Convention introduces a complete ban on the development, 
production, stockpiling, retention, transfer or use of chemical weapons. 
Chemical weapons are those munitions and devices, specifically designed to 
cause death or harm through the toxic properties of chemicals contained 
within the weapon which are released as a result of the employment of such 
munitions and devices. The Convention also includes an undertaking from 
each signatory country to destroy chemical weapons it owns or possesses 
and further to destroy any chemical weapons production facilities it owns or 
possesses.

International criminal tribunals 1.39

1.39 International criminal tribunals were established by the UN Security 
Council:

• in 1993 to deal with grave breaches of the Geneva Conventions, war 
crimes, genocide and crimes against humanity committed in the 
former Yugoslavia since 1991; and

• in 1994 to deal with genocide, crimes against humanity and violations 
of Common Article 3 of the Geneva Conventions and of G. P. II 
committed in Rwanda or by Rwandans in neighbouring states in 1994.

Ottawa Convention 1997 1.40

1.40 The Ottawa Convention prohibits the use, development, production, 
acquisition, stockpiling, retention or transfer of anti-personnel mines and 
requires the destruction of stocks. It does however, permit the retention of 
limited stocks for training purposes.

1.41 The Convention also prohibits the assistance, encouragement or 
inducement of anyone to engage in an activity prohibited under the 
Convention. Australia has interpreted ‘assistance’ to mean actual and direct 
physical participation in any activity prohibited by the Convention; 
‘encouragement’ to mean the actual request for the commission of a 
prohibited activity; and ‘inducement’ as the active engagement in the offering 
of threats or incentives to obtain the commission of a prohibited activity.

International Criminal Court 1.42

1.42 In 1998 a conference was held in Rome to discuss international 
criminal law. On 18 July 1998, the conference adopted the ‘Rome Statute’ of 
the ICC. The Statute came into force on 01 July 2002. Australia ratified the 
Statute on the same date and introduced offences covered by the Statute into 
domestic law under the Commonwealth Criminal Code. The Statute entered 
1–11
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into force for Australia on 01 September 2002. The Court has jurisdiction over 
genocide, crimes against humanity and war crimes committed after the entry 
into force of the statute. The statute is discussed and explained in chapter 13.

Naval warfare 1.43

1.43 Prior to 1945 the conduct of naval warfare was relatively unlimited as 
to both goals and means. The Hague Conventions of 1899 and 1907 imposed 
some restrictions upon the methods of warfare employed, but the primary 
goal of belligerent naval operations was the total destruction of opposing 
naval units. If armed conflict should occur, traditional rules of naval warfare as 
modified by the UN Charter and other customary developments will continue 
to apply.

1.44 In international conflicts since 1945, naval operations have reflected 
the limitations inherent in the international law concept of self-defence. 
The scale of operations and weaponry have normally been adjusted to meet 
the threat posed. There are still no specific modern conventions or protocols 
dealing with naval warfare. In most cases requiring the use of force by naval 
units since 1945, political and legal constraints have dictated a graduated 
escalation of force in response to threats.

1.45 The 1982 United Nations Convention on Law of the Sea (UNCLOS) 
established a comprehensive legal order for the world’s oceans. It clarified the 
regime of the territorial sea, set out navigation rights, recognised claims to 
exclusive economic zones and created legal provisions for mining the deep 
seabed as well as for the protection and preservation of the marine 
environment. Further, it recognised the jurisdictional claims of some coastal 
and island nations establishing the concept of the archipelagic state. 
The international legal regime established by UNCLOS has important 
implications for naval operations. A more detailed explanation of the law with 
respect to naval operations and the operation of UNCLOS is covered in 
chapter 6. 

1.46 Another international document of significance in the area of naval 
warfare is the San Remo Manual on International Law Applicable to Armed 
Conflicts at Sea. It contains an extensive coverage of maritime issues directly 
connected with naval warfare. Although not a legally binding document, it 
represents a restatement of the law in part, and certain provisions of the 
manual are widely recognised as representing principles of customary 
international law. The manual was prepared during the period 1988–1994 by 
a group of legal and naval experts in a series of round table meetings 
convened by the International Institute of Humanitarian Law. The object of the 
manual is to provide a comprehensive statement of the international law 
applicable to armed conflict at sea.
1–12



ADDP 06.4 Chapter 1
Land warfare 1.47

1.47 The laws relating most specifically to land warfare are covered in 
chapter 7—‘Land operations and the law of armed conflict’. 

Air warfare 1.48

1.48 Aerial bombardment has always been controversial. The first law 
which dealt with aerial bombardment, the Hague Peace Conference of 1899, 
simply prohibited the dropping of bombs from balloons. An attempt was made 
in 1923 to reach international consensus on aerial warfare, but the draft 
Hague Rules for Aerial Warfare were never formally adopted. During World 
War II, Royal Air Force Air Marshal Harris believed that in ‘the use of aircraft 
in war there is, it so happens, no international law at all’. In Vietnam, 
considerable restraint was placed on United States air power by political 
directives. Some reasons why these directives were so restrictive are a 
misunderstanding of the LOAC and a lack of authoritative and practical 
guidance.

1.49 More recently, G. P. I and G. P. II particularly have provided guidance. 
This body of law was applied by air planners of the coalition forces during 
Operation DESERT STORM in 1991, later in Yugoslavia and Kosovo, and 
most recently in Iraq. One of the major successes of Operation DESERT 
STORM was the impressive result of the coalition air effort, conducted in 
accordance with the LOAC. The application of the LOAC to strike operations 
is critical because of the potential for these operations to cause heavy and 
widespread damage.

1.50 A detailed explanation of the law with respect to air warfare is covered 
in chapter 8—‘Air operations and the law of armed conflict’.

ARMED CONFLICT 1.51

International armed conflict 1.51

1.51 The term ‘international armed conflict’ refers to conflict between 
nations in which at least one party has resorted to the use of armed force to 
achieve its aim. It may also include conflict between a nation and an 
organised and disciplined force such as an armed resistance movement from 
another nation.

Non-international or internal armed conflict 1.52

1.52 Non-international or internal armed conflict is defined in G. P. II as 
conflict which takes place within the territory of a nation between its armed 
forces and dissident armed forces or other organised armed groups which, 
1–13
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under responsible command, exercise such control over part of its territory as 
to enable them to carry out sustained and concerted military operations. 
The term does not apply to internal disturbances and tensions such as riots 
or isolated or sporadic acts of violence.

OPERATIONS LAW 1.53

1.53 Operations law is that domestic and international law associated with 
planning and execution of military operations in peacetime or during 
hostilities. It includes but is not limited to the LOAC, human rights law, 
Australian and foreign domestic law, air law, law of the sea, counter-terrorist 
activities, overseas procurement, discipline, pre-deployment preparation 
(wills, power of attorney, etc), deployment (contracts, etc), status of forces 
agreements, operations against hostile forces, aid to the civil power and 
civil-military matters (liaison, warning, coordination, etc).

ROLE OF THE UNITED NATIONS 1.54

1.54 In recent years, the increased role of the UN in world trouble spots has 
raised questions with respect to the application of the LOAC to UN forces 
operating under a UN mandate. The UN General Assembly has passed a 
resolution stipulating that principles of the LOAC apply to UN operations. 
The resolution has been restated in a bulletin issued by the Secretary 
General of the UN. Australian troops deployed on peace operations are 
required to observe the principles of the LOAC.
1–14
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CHAPTER 2 

PRINCIPLES OF THE LAW OF ARMED CONFLICT2

INTRODUCTION 2.1

2.1 LOAC forms part of a larger body of international law. International law 
is made up of those principles and rules of conduct that govern states and 
which they commonly observe in their relations with each other. While the 
practical application of those principles and rules varies as they are tested 
against new (and often unforeseen) situations, and the detailed application of 
the rules is consequently continually evolving, the actual laws, in the majority 
of cases, are not disputed. LOAC was traditionally categorised as being either 
Hague Law or Geneva Law, the former relating to the actual means and 
methods of warfare while the latter related to humanitarian aspects of LOAC. 
Both these legal streams merged in Additional Protocols I and II; the Protocols 
have combined the Hague and Geneva Law.

2.2 The development of LOAC has parallelled military capability 
developments. As more efficient means and methods of killing and 
destruction have been developed, LOAC has evolved to try and limit the 
suffering and damage caused by new weapons and consequent tactics 
developed to utilise them. The twentieth century, which has seen dramatic 
advance in weapons technology, has also seen the greatest development of 
LOAC. This development of LOAC has been influenced by the fact that at the 
beginning of the century approximately ten per cent of people killed in warfare 
were non-combatants, compared with 90 per cent in the late twentieth 
century.

Executive summary

• The law of armed conflict (LOAC) is based on the three principles of 
military necessity, avoidance of unnecessary suffering and 
proportionality.

• Rules of engagement (ROE) provide authoritative guidance on the 
use of military force by the Australian Defence Force (ADF). They 
outline and emphasise the critical aspects of the laws of war relevant 
to a specific mission, and proscribe additional policy and command 
constraints on the use of military power.
2–1
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BASIC PRINCIPLES OF THE LAW OF ARMED CONFLICT 2.3

2.3 The basic principles underpinning LOAC are:

• military necessity, 

• avoidance of unnecessary suffering, and

• proportionality.

2.4 Unnecessary suffering is often also referred to as the principle of 
humanity. Traditionally, chivalry has been included in the list of principles but 
this is now classified as an element of the principle of unnecessary suffering 
and is not treated as a separate topic.

2.5 The three principles must be considered together in that no single 
principle can be considered in isolation from the other two. In other words, 
whilst military necessity may justify a particular action, the action may cause 
unnecessary suffering including civilian death, or damage may be totally 
disproportionate to the military advantage to be gained. If so, the action 
should not proceed because the military necessity is outweighed by 
proportionality and humanitarian considerations.

Military necessity 2.6

2.6 The principle of military necessity states that a combatant is justified 
in using those measures, not forbidden by international law, which are 
indispensable for securing complete submission of an enemy at the soonest 
moment. Military necessity requires combat forces to engage in only those 
acts necessary to accomplish a legitimate military objective. It permits the 
killing of enemy combatants and other persons whose death is unavoidable. 
It permits the destruction of property if that destruction is imperatively 
demanded by the necessities of war. Destruction of property as an end in 
itself is a violation of international law. There must be a reasonable 
connection between the destruction of property and the overcoming of enemy 
forces. The principle cannot be used to justify actions prohibited by law, as the 
means to achieve victory are not unlimited. This also reflects the principle of 
war of economy of effort.
2–2
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HISTORICAL EXAMPLE—DESTRUCTION VS OVERCOMING 
ENEMY FORCES

Figure 2–1: Destruction of SMS EMDEN by HMAS SYDNEY

Longer-range guns allowed HMAS SYDNEY to systematically 
demolish the German light cruiser SMS EMDEN. When EMDEN was 
run up on a reef to avoid capture, SYDNEY unleashed extra salvos. 
Although his ship had not struck its colours, the captain of EMDEN 
later accused the opposing captain of inflicting unnecessary 
casualties on a clearly defeated foe. SYDNEY’s Captain maintained 
he was taking prudent self-protective action against an enemy which 
had not surrendered. The line was very fine. (source: Australian 
War Memorial G01442A)
2–3
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