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	REFERENCE SCHEDULE


A. Day of Sale
day of
200

	B. VENDOR

Full Name:

Address:


Contact Person:


Phone:


Fax:


Email:


	
The Commonwealth of Australia
c/- Department of Defence
Infrastructure Division
Property Disposals 
BP3-2-A034
CANBERRA  ACT  2600



	C. VENDOR'S SOLICITOR
Name of Firm:

Address:

Contact Person:


Phone:


Fax:


Email:


	

	D. PURCHASER

Full Name:

Address:


ABN


Contact Person:


Phone:


Fax:


Email:


	


	E. PURCHASER'S SOLICITOR

Name of Firm


Address:


Contact Person:


Phone:


Fax:


Email:


	


	F. VENDOR'S AGENT

Full Name:

Address:


Contact Person:


Phone:


Fax:


Email:


	


	G. LAND:
Description:


Title Description:


Street Address:

Other property:


	
Lot             on 



	H. ENCUMBRANCES:


	As permitted by Contract condition 2.2.

	I. TENANCIES:


	[Nil]

	J. PRICE:


	$                                      (GST exclusive – see condition 34)

	K. DEPOSIT:


	10% of the Purchase Price.

	L. SETTLEMENT DATE:


	On or before 42 days after the date of this Contract,

[alternatively] 
The [                 ]  day of [                     ] 20[  ] 

[delete as appropriate]

[Note: the nominated date is not to be a Friday unless a Notice to Complete has been issued].


	M. COMMERCIAL-IN-CONFIDENCE INFORMATION
	Condition 30.2 applies to this agreement [delete if condition 30.2 is not to apply] 

	N. STAKEHOLDER
	

	O. GST
	Taxable supply:                   Yes / No

Margin scheme applies:       Yes / No

[Note: 
1.  Ensure taxation advice is obtained prior to making any determination as to whether there is a taxable supply.  See condition 34 of this Contract.

2.  As a general rule, the Commonwealth prefers all dealings to be treated as a taxable supply with full GST payable.  The Commonwealth will consider use of the margin scheme where there is a net benefit to the Commonwealth.  This is to be decided as part of tender evaluation or prior to auction.]




CONDITIONS

	1. definitions and interpretation


1.1 In these conditions definitions appear in bold.   All words and expressions, will, unless the context otherwise requires, have the meanings assigned to them in these conditions:

"Activity" means any occupation or ownership of or any undertaking, development, work, act or use of, in, on, under or over the Property and in relation to any Authority approval or conditions of any Authority approval in respect of the Property and includes the storage (whether or not in an underground storage tank), transportation, leak, escape, removal, discharge, release or disposal of any substance, Contaminant or waste in, on, under, to or from the Property or any surrounding or adjoining land (collectively referred to as "Affected Land").  
"Authority" means:

(a) any court or tribunal of competent jurisdiction; or

(b) any Commonwealth, State or Territory or Council body.

"Authority approval" means any authorisation, approval, certificate, consent, decision, licence, permit, registration, requirement or ruling of any Authority.

"Applicable GST" has the meaning ascribed to it in condition 34.3.
"Bank" means a bank authorised to carry on banking business in Australia under the Banking Act 1959.
"Bank Cheque" means an unendorsed cheque drawn by a bank, authorised to carry on banking business in Australia under the Banking Act 1959.

"Buildings" means the buildings and improvements (if any) erected on the Land as at the Day of Sale.

"Business Day" means a day other than a Saturday, Sunday, public holiday or bank holiday in the State or Territory in which the Property is located.

"Chattels" means the items (if any) described in Schedule 2.

"Claim" means any claim for compensation, costs, expenses, losses, damages, extension of time, objection or requisition.

"Collateral Documents" means any information memorandum, CD ROM or written materials relating to the Property provided by the Vendor for the information of the Purchaser including the materials listed in Schedule 1.

"Commercial-in-Confidence Information" means information when:
(c) a written request to keep specific information confidential and the justification for keeping such information confidential has been expressly made by the Purchaser to the Vendor;

(d) the Vendor agrees (in its absolute discretion) that such information is commercial-in-confidence information;

(e) the Vendor notifies the Purchaser in writing of its agreement (including the terms of any agreement) under [subparagraph (ii)]; and

(f) such information is identified in Schedule 2A to this agreement,

"Contamination" means the presence in, on or under land, air or water of a substance (whether a solid, liquid, gas, odour, heat, sound, vibration or radiation) at a concentration above the concentration at which the substance is normally present in, on or under (respectively) land, air or water in the same locality, being a presence that presents a risk of harm to human health or any other aspect of the Environment, or could otherwise give rise to a risk of non-compliance or breach of any Environmental Law, and "Contaminant" has a corresponding meaning.  
"Contract" means this agreement for sale and all annexures to it.

"Council" means the municipal council or local government for the locality in which the Property is situated.
"Day of Sale" means the date specified at Item A of the Reference Schedule.

"Default Rate" means 8% per annum.
"Deposit" means the amount in Item K of the Reference Schedule.

"Encumbrance" means any encumbrance or administrative advice described in Item H of the Reference Schedule and includes any interest and reservations recorded in the register maintained by the Registrar of Titles.

"Environment" includes:

(a) ecosystems and their constituent parts, including people and communities; and

(b) natural and physical resources; and

(c) the qualities and characteristics of locations, places and areas; and

(d) the social, economic, aesthetic and cultural aspects of a thing mentioned in paragraph (a), (b) or (c).

"Environmental Laws" includes any Law relating to any aspect of the Environment, including the Environment Protection and Biodiversity Conservation Act 1999 (Cth).

"Event of Delay" means:

(a)
any event whatsoever which, in the Vendor's reasonable opinion, prevents, restricts, or impedes the Vendor's ability to effect Settlement consistent with the Vendor's obligations hereunder;

(b)
any event which, in the Vendor's reasonable opinion, prevents, restricts or impedes the Vendor's ability to effect Settlement without contravening any law or requirements of any Authority or Authority approval.
[South Australia only] "Form 1" means the Form 1 statement under section 7 of the Land and Business (Sale and Conveyancing) Act 1994 a copy of which is set out as Schedule 3.
"GST" means any tax imposed by or through the GST Legislation on supply (without regard to any input tax credit).
"GST Legislation" means, for the purposes of condition 34, A New Tax System (Goods and Services Tax) Act 1999 ("Act") and any related tax imposition Act (whether imposing tax as a duty of customs excise or otherwise) and includes any legislation which is enacted to validate recapture or recoup the tax imposed by any of such Acts.
"Heritage Register" means a register, maintained by an Authority, of places, land, buildings or objects of cultural heritage significance, or by or under Environmental Laws, including, without limitation, the National Heritage List and the Commonwealth Heritage List both under the Environment Protection and Biodiversity Conservation Act 1999 (Cth).

"Information Privacy Principle" has the meaning given in the Privacy Act 1988 (Cth).
"Land" means the land referred to in Item G of the Reference Schedule.

"Law" or "law" includes any law (including common and criminal laws), directive, Act of Parliament, statute, enactment, legislation, order, ordinance, regulation, rule, by-law, notice, Authority approval, statutory instrument, proclamation or delegated or subordinate legislation of the Commonwealth or of any State or Territory of Australia or any municipal government or of any Authority.

"Liabilities" means all threatened or actual actions, proceedings, demands, notices, orders or determinations or all costs, expenses, loss or damage suffered or incurred.  Costs and/or expenses include investigation costs, clean-up costs, rehabilitation costs, remediation costs and all legal and consultants expenses incurred.
"Notice to Complete" means a notice given in writing by one Party to the other by which the first Party validly requires the other to complete or settle this Contract or otherwise comply with an obligation under this Contract by a specific date including a notice given pursuant to condition 14.  
"Personal Information" has the meaning given in the Privacy Act 1988 (Cth).

"Price" means the price set out in Item J of the Reference Schedule.

"Privacy Act" means the Privacy Act 1988 (Cth).

"Property " means: 

(a) the Land; 

(g) the Buildings;

(h) the Chattels; and

(i) other property in Item G of the Reference Schedule. 

"Purchaser" means the party to this agreement referred to in the Reference Schedule Item D.

"Register" means a register established by Law to record items and places of heritage significance.

"Registrar of Titles" means the registrar of interests in land under the Titling Act.

"Schedule" means a schedule to this Contract.

"Settlement" means settlement of this Contract in accordance with condition 4.2.

"Settlement Date" means the date in Item L of the Reference Schedule or such other day as may be agreed in writing between the Vendor and the Purchaser.

"Stakeholder" means the person named at Item N of the Reference Schedule.

"Supply" means, for the purposes of condition 34, any supply (within the meaning which it bears in the GST Legislation) by the Vendor under these Contract conditions.
"Titling Act" means any Act in the jurisdiction in which the Land is located, providing for the recording and maintaining of a register of interests in land.

"Tender Documents" means, as applicable, the Tender Documents as defined in tender conditions made available to the Purchaser.

"UXO" means explosive ordnance which has been primed, fused, armed or otherwise prepared for action and which has been fired, dropped, launched, projected or placed in such a manner as to constitute a hazard to operations, installations, personnel or material but remains unexploded either by malfunction or design or by any other cause.  It includes items of military ammunition or explosive removed from their original resting place for any reason, including souveniring by members of the public.  [Note: delete if condition 38 is not used].
"Vendor" means the Commonwealth of Australia as represented by the Department of Defence.
[Victoria only] "Vendor's Statement" means the vendor’s statement which was given to the Purchaser before the Purchaser signed any contract a copy of which is set out in Schedule 3. 

1.2 In these conditions unless the context otherwise requires:

(a) references to any Law includes a reference to any amendments, modifications, consolidations, re‑enactments or replacements or substitutions of, or to, that Law, from time to time;

(b) words denoting the singular number include the plural and vice versa, words denoting individuals include corporations and vice versa, words denoting any gender shall include all genders and a reference to the "whole" shall include a reference to each and every or any part of that whole;

(c) "writing" and cognate expressions include all means of reproducing words in a tangible and permanently visible form;

(d) the word "person" includes any individual, the estate of an individual, a firm, company, corporation, an Authority, an association or joint venture (whether incorporated or not), a partnership or trust; 

(e) the word "right" or "power" includes any right, power, remedy, authority, discretion, option or right to make any request or requisition or to give any notice or make any demand and the word "consent" includes approval, agreement, permission, authorisation or other similar expression;

(f) references to any agreement or document include a reference to the document as amended, varied, novated, supplemented or replaced from time to time; and

(g) reference to "$" or "dollar" is to Australian currency.

1.3 Headings are for convenience only and do not affect interpretation.

1.4 Any action to be taken on a day other than a Business Day is required to be taken on the next Business Day.

	2. SALE AND PURCHASE


2.1 The Vendor agrees to sell and the Purchaser agrees to buy the Property for the Price.

2.2 The Purchaser accepts title to the Land subject to any Encumbrance (other than any mortgage, charge, pledge, bill of sale, lien, writ of execution, security or caveat) that may be recorded (or in the process of being recorded) in the register maintained by the Registrar of Titles at the Settlement Date.  The Purchaser acknowledges the existence of the easements referred to in the Schedule of Property.

2.3 The Vendor warrants that the Chattels are unencumbered.

2.4 Any items on the Land or in the Buildings that are not Chattels which are left on the Property at the Settlement Date are abandoned by the Vendor and become, from the Settlement Date, the property of the Purchaser.  The Vendor is under no obligation to remove any items from the Property prior to Settlement.

	3. DEPOSIT


3.1 Except as otherwise provided by this condition 3.1, prior to or on the Day of Sale, the Purchaser must pay the Deposit by Bank Cheque to the Stakeholder.  Where sold by tender, the Deposit must be paid within two business days of the Day of Sale and otherwise in accordance with the tender conditions.
3.2 If the Deposit is not paid on time or, if it is paid (fully or in part) by a cheque which is not honoured on its first presentation, the Purchaser is deemed to be in default and condition 13 shall apply.
3.3 If the Deposit is held by the Vendor's Solicitor:

(a) the parties acknowledge that the Vendor's Solicitor holds the deposit;

(b) in the event of a dispute, the Vendor's Solicitor agrees to hold the deposit and only deal with the deposit in accordance with a court order; and

(c) the parties acknowledge that the fact that the Vendor's Solicitor holds the deposit does not prevent the Vendor's solicitor from acting for the Vendor in a dispute.

3.4 The Deposit is non-refundable unless this Contract is lawfully terminated because of the Vendor's breach.

3.5 Notwithstanding anything to the contrary in this Contract, if the Vendor accepts less than 10% of the Purchase Price as part payment of the Deposit set out in the Reference Schedule on the Day of Sale, then:

(a) the balance of the Deposit must be paid by the Purchaser to the Vendor on or before Settlement or if the Purchaser is in default, upon termination; and

(b) if the Purchaser defaults, the balance of the Deposit is a debt due and payable to the Vendor.

	4. SETTLEMENT


4.1 Settlement is to take place on the Settlement Date at the offices of, or other location nominated by, the Vendor’s Solicitor.  Settlement must take place at an agreed time between the hours of 10:00 am and 12:00 pm and, failing agreement on a different time, at 11:00 am.

4.2 In exchange for the balance of the Price (being the Price minus the deposit paid by the Purchaser ) plus GST  the Vendor must deliver to the Purchaser:

(a) subject to any matters disclosed at Item I, possession of the Property;

(b) an executed transfer of the Vendor's interest in the Land in favour of the Purchaser capable of registration (after stamping) by the Registrar of Titles;

(c) any declaration required by Law to procure the stamping of the transfer;

(d) such other instruments or documents as are required by Law, or good conveyancing practice in the jurisdiction in which the Land is situated, to be signed or produced to procure the stamping and/or registration of the transfer; 

(e) any instrument of title to the Land required by Law to register the transfer of the Land; and

(f) any keys to the Buildings that are in the possession or control of the Vendor.

	5. EXECUTION AND PRODUCTION OF DOCUMENTS


5.1 All transfer and related documents required to be delivered by the Vendor to the Purchaser on Settlement shall be prepared by the Purchaser and delivered to the Vendor for execution not later than 14 days prior to the Settlement Date.

5.2 If requested by the Purchaser not later than 7 days before the Settlement Date, the Vendor must cause (at the time and date nominated by the Vendor) the transfer and any stamping declaration to be produced for stamping by the Purchaser prior to Settlement.

	6. RISK OF LOSS


6.1 The Property is at the risk of the Vendor up to the Day of Sale.  After the Day of Sale, the risk passes to the Purchaser.  Between the Day of Sale and the Settlement Date, the Vendor will use its best endeavours to use the Property with reasonable care.

[CU Note:  Despite the risk passing to the purchaser on exchange, we recommend that the Vendor maintain any insurance policy in relation to the Property until completion of this Contract.]

	7. PARTICULARS OF ADJUSTABLE ITEMS


7.1 Within a reasonable time after written request is made by the Purchaser, the Vendor must deliver to the Purchaser a written statement of all adjustable rates, taxes and outgoings in respect of the Property not capable of discovery by search or enquiry in any office of public record.  The Purchaser’s request must be made not later than 14 days before the Settlement Date.

7.2 If the Vendor becomes aware of any information at any time between the date of the Purchaser delivering the statement under condition 7.1, and Settlement, the effect of which is to render such statement untrue in a material respect, then the Vendor must disclose that new information to the Purchaser within a reasonable time.  The Purchaser must not make any Claim in relation to any matter referred to in this condition.

	8. ADJUSTMENTS – RATES, TAXES AND OTHER OUTGOINGS


[Note:  Assumes no leases or licenses ie. that the property is sold with vacant possession]

8.1 All rates and taxes (including land tax) and other outgoings (including body corporate levies but excepting insurance premiums on insurances effected by the Purchaser) with respect to the Property ("Assessments") are to be paid by the Vendor up to and including the Settlement Date and thereafter by the Purchaser.

8.2 Assessments are to be calculated as at the Settlement Date:

(a) in the case of those paid by the Vendor on the amount actually paid;

(b) in the case of those levied but unpaid, on the amount payable, disregarding any discount for early payment;

(c) in the case of those not levied, where the amount can be ascertained by advice from the relevant rating or taxing authority, on the amount advised by that relevant rating or taxing authority disregarding any discount for early payment; and

(d) in the case of those not levied and not ascertainable from the relevant rating or taxing authority:
(i) where an Assessment was issued for the assessment period immediately prior to the Settlement Date, on the amount payable in that Assessment disregarding any discount for early payment; or

(ii) where an Assessment did not issue for the assessment period immediately prior to the Settlement Date, on the amount estimated by the Vendor, acting reasonably, by notice in writing given to the Purchaser.

8.3 Assessments which are yet to issue as at the Settlement Date which relate wholly to any period up to and including but not past the Settlement Date are to be paid by the Vendor as soon as practicable following issue of the Assessment.  No apportionment or retention is to be made on Settlement.

	9. PAYMENT


9.1 Payment or tender of moneys payable by the Purchaser to the Vendor must be made by way of Bank Cheque(s) as directed by the Vendor or the Vendor's solicitor.

9.2 Notwithstanding condition 9.1, if the Vendor requires then:

(a) payment or tender of moneys payable by the Purchaser to the Vendor may be made by way of electronic funds transfer (EFT) to the account nominated by the Vendor ("Vendor's Bank Account") as follows:



Bank: 


Reserve Bank of Australia


BSB:


092009



Account Number:

919101



SWIFT Code:

RSBKAU2S; and



the Vendor's ABN is 68 706 814 312.
(b) Until the Purchaser has paid or tendered all moneys payable to the Vendor in accordance with this Contract, the Vendor must maintain a Vendor's Bank Account for the purposes of receiving electronic funds transfer by way of payment by the Purchaser under this Contract.

(c) If the Vendor wishes to change the Vendor's Bank Account, the Vendor must notify the Tenant of the account (in Australia) to which payments may be made by EFT at least 30 days prior to the date for payment of any amount payable under this Contract ("Cut-off Date").

(d) The Purchaser will use its best endeavours to trace any payment directed by it to the Vendor's Bank Account which miscarries and ensure that the amount of the payment is promptly credited after the miscarriage of the payment comes to its attention.

(e) Payment by EFT by the Purchaser's banker to the relevant nominated account by the due date is a full discharge for the payment.

	10. INTEREST ON LATE PAYMENT BY PURCHASER


10.1 Any money payable by the Purchaser which is not paid when due shall bear interest from the due date for payment to the date payment is made (both inclusive) at the Default Rate.  The interest payable must be paid by the Purchaser to the Vendor on Settlement or on termination of this Contract.  This is an essential term of this Contract.

10.2 Any judgment for payment of money by the Purchaser is to bear interest at the Default Rate, from the date of judgment to the date of payment (both inclusive).

10.3 The rights of the Vendor to recover interest are in addition to the other rights of the Vendor, however arising.

	11. TITLE, AND REQUISITIONS


11.1
The title to the Land is held under the provisions of the Titling Act and is sold subject to the reservations (if any) in favour of the Crown, and subject to, any Encumbrance.
11.2
The Purchaser may not make any requisitions regarding the title of the Property.

11.3
The Vendor can rescind this Contract if:

(a) the Vendor:
(i) is unwilling to comply with a Claim;

(ii) serves a notice of intention to rescind that specifies that Claim; and

(b) the Purchaser does not serve a notice waiving that Claim within 14 days after service of that notice.

11.4
The Purchaser may not delay Settlement because any requested mortgage or caveat has not been removed from the title for the Property prior to Settlement, and must accept on Settlement a withdrawal of caveat or discharge of mortgage in registrable form for any such caveat or mortgage.
	12. SURVEY/ENCROACHMENT


12.1 The Purchaser is entitled to conduct an identification survey of the Land at its own expense.  The Purchaser must give the Vendor 7 days prior written notice of its intention to conduct a survey.

12.2 No representation or warranty is given that any Buildings or structures (including but not limited to fencing) which appear to be located on the Land are located within the boundaries of the Land or that the improvements of adjoining owners do not encroach onto the Land.  The sale of the Land is subject to any encroachment of structures or improvements which may exist and the Purchaser has no Claim in relation to any encroachment.

12.3 No representation or warranty is given in relation to the location of the boundaries or the area of the Land.  The sale is subject to any error or misdescription in the boundaries or area of the Land and the Purchaser has no Claim against the Vendor for any error or misdescription.

	13. DEFAULT


13.1 If the Purchaser:
(a) does not pay the balance of the Price on Settlement; or

(b) does not comply with any of these conditions,

then the Vendor may, at its option, by notice in writing to the Purchaser:
(c) affirm this Contract ; or

(d) terminate this Contract.

13.2 If the Vendor elects to terminate this Contract then, the Vendor may, by notice in writing, choose to:
(a) forfeit the Deposit and/or sue the Purchaser for breach; and/or

(b) forfeit the Deposit and/or resell the Property and sue the Purchaser for recovery of any price deficiency and all expenses incurred by the Vendor in effecting the resale or any other damage or loss suffered by the Vendor or arising out of or in any way in connection with the termination of this Contract as and by way of liquidated damages.

The Vendor may elect to declare the Deposit forfeited and reserve its right to pursue either of its additional remedies in (a) or (b) at a later date.

13.3 If the Vendor elects to affirm this Contract by notice in writing, then the Vendor may sue the Purchaser for damages for breach or for specific performance and damages in addition to, and in lieu of, damages for breach.

13.4 The rights afforded by this condition 13 are in addition to other rights the Vendor may have at law or in equity arising out of the Purchaser's default.  The Purchaser agrees to indemnify and keep the Vendor indemnified for all costs, expenses, loss and damage suffered or incurred by the Vendor as a consequence of the Purchaser’s breach.  The Vendor’s expenses includes all its legal expenses incurred as a consequence of such breach.

	14. Notice TO COMPLETE


14.1 If Settlement does not occur on the Settlement Date, a party who is not in default and is ready, willing and able to proceed to Settlement may serve a notice:

(a) requiring the other party to settle not less than 14 days after (and including) the date of service of the notice; and

(b) making time of the essence.

14.2 The parties agree that the period of 14 days referred to in condition 14.1 is reasonable and allows sufficient time to settle this Contract.

	15. "AS IS WHERE IS"


15.1 The Property is sold and the Purchaser acquires the Property in an "as is where is" condition with all faults and defects (including but not limited to any defect in title).  No representation or warranty is given as to:

(a) the state or condition of the Property; or

(b) the status of compliance with the requirements of any Law applicable to the Property. 

15.2 No representation or warranty is given in relation to outstanding notices, requisitions or requirements of any Authority having jurisdiction in respect of the Property and the Purchaser acquires the Property subject to all and any outstanding notices, requisitions or requirements and any notices, requisitions or requirements which may apply following transfer of the Property to the Purchaser.

	16. PURCHASER HAS MADE OWN ENQUIRY/ACKNOWLEDGMENT


16.1 The Purchaser has completed its own enquiries, investigations and analysis of the Property including, but not limited to, the status of compliance with the requirements of any Law applicable to the Property and the outstanding notices, requisitions or requirements of any Authority.

16.2 The Vendor does not indemnify the Purchaser for any loss arising out of, or in connection with, this Contract.

16.3 The Purchaser must make all applications necessary (at its cost after Settlement) for approval to use the Property for the Purchaser’s intended use.  

16.4 No representation or warranty is given as to: 

(a) the use to which the Property may be put following Settlement;

(b) the Property's suitability or fitness for any purpose; 

(c) any financial return (including tax deductions) in respect of the property; or

(d) the location, condition or status of compliance of any utility services servicing the Property.

16.5 The Purchaser warrants that it has effected such searches, discussions and enquiries of relevant local, State, Federal or other Authorities as a prudent purchaser would make and acknowledges that the Vendor relies on this warranty.

	17. COLLATERAL DOCUMENTS


17.1 The Vendor has made available to the Purchaser the Collateral Documents to assist the Purchaser to gather information in relation to the Property.

17.2 The Purchaser confirms the Collateral Documents were made available by the Vendor on the basis that no representation or warranty was given by the Vendor or by persons acting on behalf of the Vendor (including its selling agent) to the effect that the information or contents of the Collateral Documents were accurate or current.  The Purchaser confirms that the Vendor (and persons acting on behalf of the Vendor) has made no such representation or warranty either before, at the time or after the Collateral Documents were made available to the Purchaser.

17.3 No representation or warranty is made that the Collateral Documents are exhaustive or complete and the Purchaser acknowledges that no such representation or warranty has been made by the Vendor.

17.4 Notwithstanding the terms of this condition 17, if any representation or warranty has been made by the Vendor or by persons acting on behalf of the Vendor in relation to the Collateral Documents then the Purchaser confirms it has placed no reliance on such representation or warranty when entering into this Contract.

	18. NO CLAIM BY PURCHASER


18.1 The Purchaser acknowledges and accepts the content and effect of conditions 15, 16 and 17.  The Purchaser has no Claim against the Vendor in respect of the matters dealt with in conditions 15, 16 and 17.

	19. SERVICE AND MAINTENANCE AGREEMENTS


19.1 The Vendor must arrange for any service and maintenance agreements it has entered into in respect of the Property to be terminated effective as at the Settlement Date.  The Purchaser must make its own arrangements for service and maintenance agreements with its own service providers as and from the Settlement Date.

	20. RUBBISH


20.1 The Vendor is not responsible for (whether or not included in this sale) the removal of any improvements, abandoned chattels, rubbish of any description or any debris from the Property prior to Settlement.  Any rubbish, improvements, abandoned chattels and/or debris on the Property as at Settlement is the sole responsibility of the Purchaser.

	21. COSTS/STAMP DUTY


21.1 The parties must pay their own costs of and incidental to the sale and purchase but all stamp duty on this Contract and the stamp duty in respect of the transfer of the Property by the Vendor to the Purchaser must be paid by the Purchaser.  If not paid by the Purchaser the stamp duty may be paid by the Vendor and recovered from the Purchaser as a liquidated debt.

	22. NO MERGER


22.1 Despite Settlement and subsequent registration of the transfer of the Land, any of these conditions to which full effect is not given by Settlement or registration and which are capable of taking effect after Settlement or registration shall remain in full force and effect.

	23. NOTICES


23.1 Any document and any notice in writing or other written communication to be given by one party to the other in relation to this Contract may be:
(a) given by the party intending to give it or their solicitor; and

(b) given to the other party or their solicitor.

23.2 Any document, notice or communication shall be deemed to be given:
(a) if personally delivered, at the time of delivery;

(b) if left for the other party or their solicitor (as the case may be) at that party's address or their solicitor’ address, at the time of delivery;

(c) if posted in a prepaid mail envelope addressed to that party or their solicitor (as the case may be), on the third day after posting; and

(d) if sent by facsimile, upon the date and at the time contained in the transmission confirmation report emanating from the sender's facsimile, which report contains the identification code of the person to whom it was transmitted and which confirms the transmission was received without error.

23.3 Unless otherwise notified in writing, the party's address and their solicitor’s address and facsimile numbers for service of notices is set out in the Reference Schedule.

	24. GOVERNING LAW AND JURISDICTION


24.1 The interpretation and construction of this Contract is to be governed and determined in accordance with the Law of the State or Territory in which the Property is situated, and the parties submit to the non‑exclusive jurisdiction of the courts of that State or Territory.

	25. WHOLE AGREEMENT


25.1 These conditions and where applicable the Tender Documents represent the whole of the agreement reached between the parties.  No further or other terms, conditions or covenants are to be implied between the parties by way of collateral or other agreements or by reason of any alleged representation or warranty given by either party to the other.

25.2 If there exists any conflict between the Tender Documents and these conditions, these conditions are to prevail to the extent of the conflict.

	26. NO ASSIGNMENT


26.1 The interest of the Purchaser is not assignable, and the Purchaser is not entitled to nominate another to take a transfer of the Property.

	27. SEVERABILITY


27.1 If any of these conditions are invalid, unenforceable or illegal then the relevant condition must, to the extent of the invalidity, unenforceability or illegality, be ignored in the interpretation of these conditions and all other conditions are to remain in full force and effect.

	28. waiver


28.1 The Vendor has not waived any right or entitlement it may have unless and until that waiver is notified in writing to the Purchaser.  Waiver by the Vendor of  any act or thing required to be done under these conditions does not operate as a waiver of any other act or thing (whether of the same or of a different nature) required to be done.

	29. PURCHASER’S REPRESENTATIONS & WARRANTIES


29.1 The Purchaser represents and warrants that:

(a) the Purchaser has full power and authority to enter into this Contract and to perform its obligations; 

(b) the Purchaser has the financial capacity to perform its obligations; and

(c) the Purchaser does not require the consent of any third person to enter into this Contract or to perform its obligations.

	30. Commercial-In-Confidence Information from Purchasers


30.1 The Purchaser acknowledges that the Commonwealth is and will be subject to a number of Commonwealth requirements and policies which support internal and external scrutiny of its tendering and contracting processes and the objectives of transparency, accountability and value-for-money.  The Purchaser acknowledges and accepts that the Commonwealth may report and post on the internet information about this Contract (excluding Commercial-in-Confidence Information required to be kept confidential pursuant to condition 30.2) in accordance with its reporting and disclosure obligations.  

30.2 This condition 30.2 only applies if the Reference Schedule state that it applies.

(a) Subject to paragraph (b), the Vendor must keep confidential any Commercial-in-Confidence Information provided to the Vendor by the Purchaser before or after the Day of Sale.

(b) The Vendor's obligation in paragraph (a) does not apply if the Commercial-in-Confidence Information is:

(i) disclosed by the Vendor to its legal or other advisers, or to its officers, employees, contractors or agents in order to comply with its obligations or to exercise its rights under or in connection with this Contract;

(ii) disclosed by the Vendor to its legal or other advisers, or to its officers, employees, contractors or agents in order to comply with the Vendor's management, reporting or auditing requirements;

(iii) disclosed by the Vendor to any responsible Minister or any Ministerial adviser or assistant; 

(iv) disclosed by the Vendor to any House or Committee of the Parliament of the Commonwealth of Australia;

(v) disclosed to any Commonwealth department, agency or authority by virtue of or in connection with its functions, or statutory or portfolio responsibilities;

(vi) authorised or required by law to be disclosed; or 

(vii) in the public domain otherwise than due to a breach of paragraph (a).

	31. publicity and confidentiality


31.1 The Purchaser will not make any statement advising the public of their entering into this Contract or in relation to the sale of the Property unless it is a joint statement by the Vendor and Purchaser in mutually agreed terms, made at a mutually agreed time and in a mutually agreed manner.

31.2 The Purchaser will treat as strictly confidential and must not disclose any information received, developed or obtained as a result of entering into or performing this Contract, including the documents listed in Schedule 1 and annexed to this Contract ("Confidential Information"), except if, and only to the extent, that such disclosure is:

(a) required by the law of any jurisdiction to which the Purchaser is subject, provided that it has taken all practicable legal steps to prevent such disclosure; 

(b) required by any securities exchange or regulatory or governmental body to which the Purchaser is subject; 

(c) made to its professional advisers, auditors, bankers, financiers or potential equity investors provided that the person or entity to which the information is disclosed agrees to enter into a confidentiality undertaking benefiting the Vendor and in the same terms as this condition 31; or

made with the prior written approval of the Vendor to such a disclosure.  For the avoidance of doubt, this condition 31 does not merge on completion.
	32. FOREIGN PERSONS


32.1 The Vendor and Purchaser acknowledge that the Foreign Acquisitions and Takeovers Act 1975 ("the Act") does not apply to this Contract by virtue of the operation of sub‑section 12A(7) of the Act.

32.2 The Purchaser warrants it is not a foreign person within the meaning of section 21A of the Act (as the meaning is extended by sub‑section 4(6) of the Act).  This is an essential term.

	33. FREEDOM OF INFORMATION


33.1 The Freedom of Information Act 1982 (Cth) gives members of the public rights of access to official documents of the Commonwealth Government and its agencies.  The Act extends, as far as possible, rights to access information (generally documents) in the possession of the Commonwealth Government, limited only by considerations for the protection of essential public interest and of the private and business affairs of persons in respect of whom information is collected and held by departments and public authorities.

33.2 The Purchaser consents to any disclosures made as a result of the Vendor complying with its obligations under the Freedom of Information Act 1982 (Cth).
	34. GOODS AND SERVICES TAX



[Notes:


1.  Ensure that taxation advice is obtained prior to making any determination as to whether there is a taxable supply.  The ATO has issued a number of tax rulings with respect to GST and the sale of property.


2.  This condition assumes GST is payable.  This condition is not suitable for the sale of residential property or unimproved vacant land (which generally do not constitute taxable supplies).


3.  In addition to the supplies identified in Item O there are a number of other options that need to be considered eg:


(a) sale of going concern (generally where land is tenanted); and


(b) sale of new residential premises.]

34.1 Where any term is used in this condition which is defined in the GST legislation it shall have the meaning which it bears in the GST Legislation. 

34.2 If Item O states that the margin scheme applies, then the Vendor and Purchaser agree to apply the margin scheme then the Purchaser must:

(a) at its expense, retain a valuer, approved by the Vendor, to provide a margin certificate; and

(b) ensure the valuer provides the original margin certificate to the Vendor at least 3 Business Days prior to the Settlement Date (time being of the essence).

34.3 If Item O states that the sale of the Property is a Supply which is a taxable supply:

(a) the consideration payable or otherwise provided (apart from under this condition) to the Vendor under the other provisions of these Contract conditions are to be increased by an amount equal to the Applicable GST;

(b) the Applicable GST is the GST payable on the Supply;

(c) the Applicable GST is to be added to the consideration payable or otherwise provided (apart from under this condition) for the Supply under the other conditions of this Contract so as to form an additional part of the consideration for the Supply; and

34.4 The Purchaser must pay on demand to the Vendor an amount equal to any increment in consideration (including any penalties and interest) which is payable under this condition in respect of any Supply, and such amount will be a debt due and owing by the Purchaser  to the Vendor which is recoverable without setting off any refund or counter claim.  Where the Vendor demands the amount to be paid on Settlement with the balance of the Price then it is an essential term the amount be paid at the same time as the Price on Settlement.  

34.5 Where the consideration for a Supply consists (in whole or in part) of the recovery by the Supplier of all or a proportion of the Supplier's costs, the amount recoverable shall be reduced by the amount (or the corresponding proportion) of the input tax credits available to the Supplier in respect of such costs and then increased by any Applicable GST under condition 34.3.
34.6 Subject to condition 34.7, if GST is imposed on the sale of the Property or the amount of GST is varied, the Vendor must provide the Purchaser with: 

(a) in relation to the imposition of GST, a tax invoice; or

(b) in relation to an adjustment to GST, an adjustment note.

34.7 The Purchaser acknowledges that if the margin scheme applies to the sale, then the Purchaser will not be entitled to an input tax credit and that a tax invoice will not be provided.

34.8 The right of the Vendor to recover the Applicable GST or any penalties or interest shall not merge at Settlement.
	35. STATE/TERRITORY CONDITIONS


This Contract shall be read subject to the provisions of the individual State or Territory conditions annexed to the Contract, if any, and corresponding with the jurisdiction where the Property is located.

	36. ENVIRONMENTAL LIABILITY


36.1 No representation or warranty is given in relation to:
(a) any Activity(s) on or prior to the Settlement Date;

(b) the existence or extent of Contamination emanating from, on, in, under or over the Property or any Affected Land;

(c) the status of compliance with Environmental Laws applicable (now or after Settlement) with respect to the Affected Land;

(d) Liabilities for any Activity or Contamination on or prior to Settlement with respect to the Affected Land; or

(e) the extent to which any Affected Land is the subject of or cause of environmental harm.

36.2 The Purchaser has made such inspections and enquiries and has, to the extent required, effected such tests as it requires to satisfy itself in relation to all issues relating to the Environment in connection with the Property or any Activity, the status of compliance with Environmental Laws and the condition of any Affected Land including the existence and extent of Contamination.

36.3 The Purchaser indemnifies and agrees to keep the Vendor indemnified against all Liabilities suffered or incurred by the Vendor in respect of any:
(a) direction, notice, order or the like given under any Environmental Laws;

(b) breach of Environmental Laws;

(c) Claim arising out of or by reason of any Contamination or environmental harm to or emanating from any Affected Land;

arising out of or in relation to any Activity or any Affected Land whether or not such Liabilities arise prior to the date of formation of this Contract or from any act or omission (whether negligent or otherwise) on the part of the Vendor or any prior owner or occupier of the Property.

36.4 Following Settlement the Purchaser is responsible for all clean up, remediation and restoration measures required under any Environmental Law and in relation to the Contamination emanating from, on, in, under or over any Affected Land irrespective of who caused such relevant condition or when such condition was caused.

[Note:  Some jurisdictions have Registers for matters such as contaminated land and environmental management.  Please check the specific State requirement to include in the Contract any relevant and essential disclosures required under State Laws.]
	37. HERITAGE/CULTURAL HERITAGE


[Note

(a)
Only include condition 37.3 and 37.4  if the property is nominated or listed on the National Heritage List or the Commonwealth Heritage List.

(b)
The EPBC Act requires a plan to be made either by the Minister or the owner of a property to protect and manage the National Heritage values or Commonwealth Heritage values of a place under sections 324S and 341S of the EPBC Act respectively.  Any plan made in relation to a property affected by a listing under the National Heritage List, or the Commonwealth heritage List, should be made available to the Purchaser.  Defence is obliged under the EPBC Act to ensure it exercises its powers and performs its functions in a manner that is not inconsistent with these heritage management plans or the National and Commonwealth heritage management principles.

(c)
Before executing a contract of sale for a property on the National Heritage List or Commonwealth Heritage List, Defence must give the Environment Minister at least 40 days written notice of the proposed sale.  The contract must include a covenant to protect the Commonwealth Heritage Values, unless the inclusion of such a covenant is not reasonable having regard to other means to protect those values or the inclusion of a covenant is impracticable.  The Environment Minister may also specify requirements for the contract.

(d)
Consideration also needs to be given to State legislative requirements in any particular case.  For example in some States it is essential to include in the contract notification of the listing of the property on a State Heritage Register.

(e)
Condition 37.2 should be included if the property is likely to have heritage issues.

37.1 The Purchaser has made its own enquiries, investigations and analysis of the heritage issues (including cultural heritage issues) affecting the Property. No representation or warranty is given in relation to the heritage issues or cultural heritage issues affecting the Property or the prospect of securing removal from the Land or any Buildings which may be affected by heritage or cultural heritage issues or the affect of them on the use of the Property.

[Note: this condition 37.2 should be included if the property is likely to have heritage issues].

(a) The Purchaser acknowledges that it has been provided with a report by [insert author of report] dated [insert date] and titled [insert title].  The Purchaser further acknowledges and accepts that the Property may have heritage values and may be listed for heritage protection under [insert instrument] in the future.

(b) The Purchaser acknowledges that the report referred to in 37.2(a) was made available by the Vendor on the basis that no representation or warranty is given that the information or contents of the report are accurate, current or complete.

(c) If any part of the Property is nominated or registered under a Heritage Register, whether at the Day of Sale or prior to Settlement, the Vendor is not required to have the Property removed from that Heritage Register prior to Settlement and the Purchaser has no Claim in this regard.

[Note: only include conditions 37.3 and 37.4 if the property is nominated or listed on the National Heritage List or Commonwealth Heritage list.  Specify which is the applicable listing[
37.2 The Property or parts of the Property namely [insert


], is a place that has been nominated for registration and/or registered [insert either National Heritage List or Commonwealth heritage list as applicable].

37.3 The Purchaser:
(a) acknowledges that it has been provided with the heritage management plan made under the Environment Protection and Biodiversity Conservation Act 1999 for the Property.

(b) agrees that it will not take any action inconsistent with the plan referred to in condition 37.4(a).

[Note: Insert condition 37.4 only if a plan has been made under section 341S of the EPBC Act (for protection and management of Commonwealth Heritage values of the Property) or under section 324S of the EPBC Act (for protection and management of National Heritage values of the Property).

Condition 37.4(b) is one option to ensure protection of the heritage values of the Property.  Before using this condition, consider whether it is the most appropriate means of ensuring the heritage values of the Property are protected.]
37.4 If the Purchaser sells, transfers or otherwise disposes of, its interest in the Property or any part of the Property:

(a) the Purchaser must first obtain from the subsequent purchaser, transferee of disponee (as the case may be) a covenant in favour of the Vendor that the subsequent purchaser, transferee or disponee will observe, perform and fulfil the obligations of the Purchaser under this condition 37;

(b) such covenant must be entered into before any settlement of the subsequent sale, transfer or disposition; and

(c) upon delivery of the executed covenant (binding in all respects on the subsequent purchaser, transferee or disponee) to the Vendor, the Purchaser is released from the obligations of the Purchaser under condition 37.4 on and from the date of settlement of such subsequent sale, transfer or disposition.

	38. UNEXPLODED ORDNANCE ("UXO")


[Note:  Only include if UXO present or likely to be present]
38.1 The Purchaser acknowledges and accepts that the Property is or may be affected by UXO.

38.2 The Purchaser has been provided with a report dated [date] titled [name of report].  The Purchaser confirms the report was made available by the Vendor on the basis that no representation or warranty is given that the information or contents of the report are accurate, current or complete.  The Purchaser confirms that it has made its own enquiries and assessment with respect to UXO.  [CU Note: the report should advise potential purchasers of the nature and extent of the contamination, and the associated hazards].
38.3 Subject to clause 38.5, following Settlement, the Purchaser shall be responsible for all survey, clean up and remediation measures for UXO and will in undertaking the remediation, comply with all protocols, policies or guidelines applicable or established from time to time under Environmental Laws or by any Authority for dealing with UXO.
38.4 Subject to the Commonwealth complying with its obligations under clause 38.5, the Purchaser indemnifies and agrees to keep the Vendor indemnified, against all Claims (which include investigation costs, remediation costs and all legal or other consultants costs) suffered or incurred by the Vendor in respect of any legal and financial liabilities for damage to the Property that may arise as a consequence of UXO on, in or under the Property or adjacent land.  [Note: Under the Commonwealth UXO policy, this indemnity is only to be included in "appropriate cases"].
38.5 Should a specific instance of UXO be found or identified on the Land, then:

(a) the procedure outlined on the Vendor's website at www.defence.gov.au/uxo of the specific instance of UXO found or identified ("Specified UXO") must be followed; and

(b) in accordance with the Vendor's usual policy and procedures, the Vendor shall, at its own cost, render safe and remove or dispose of the Specified UXO from the Land.
For the avoidance of doubt, nothing in this clause 38.5 shall oblige the Vendor to undertake general survey, clean-up and remediation measures as contemplated by clause 38.3 and the Vendor's obligation arising under this clause is limited to removal or disposal of the Specified UXO.  The Vendor shall not be obliged to rectify any damage caused to the Land following the rendering safe of any UXO.  Specifically, the Vendor shall not be obliged to reinstate the Land, fill in craters, or do other works following detonation or otherwise rendering safe the UXO.
38.6 Clause 38.5 is not to be interpreted as imposing on the Vendor any obligation to remove or otherwise deal with explosive ordnance waste.


[Note:  Commonwealth Policy states that:


"the Commonwealth is generally under no legal obligation to commit resources to reduce the hazards associated with land contaminated by UXO.  Nevertheless, when divesting itself of a legal interest in land confirmed or suspected by be affected by UXO, the Commonwealth will take whatever steps are seen as being reasonable in the circumstances to reduce the hazards from UXO.  Further, any proposal to transfer an interest in land known or suspected to be contaminated by UXO, will require the proposed transferee to be advised of the nature and extent of the contamination and the associated hazards.  The Commonwealth will, in appropriate cases, also seek to have the transferee indemnify the Commonwealth against potential legal and financial liabilities that may arise as a consequence of UXO.


Where the level of hazard from UXO contamination is to be reduced by the Commonwealth as a condition of transferring a legal interest in land, the associated cost sharing arrangements are to be agreed beforehand". ]

	39. ENVIRONMENT PROTECTION AND BIODIVERSITY CONSERVATION ACT, 1999


[Note:
1.
Only include if Property includes critical habitat/listed ecological community.

2.
A restrictive covenant needs to be included in some States/Territories - see specific State/Territory conditions - please seek legal advice.  A copy must be attached to this Contract.]
39.1 The Property includes a critical habitat for a listed threatened species or listed ecological community within the meaning of the Environment Protection and Biodiversity Conservation Act, 1999 ("EPBC Act").

39.2 The Purchaser has been provided with a report dated [date] titled [name of report].  The Purchaser confirms the report was made available by the Vendor on the basis that no representation or warranty is given that the information or contents of the report are accurate, current or complete.

39.3 It is agreed:
(a) 
39.4 If the Purchaser sells, transfers or otherwise disposes of, or leases its interest in, the Property or any part of the Property, the Purchaser must first obtain from its purchaser, transferee or disponee (as the case may be) a covenant in favour of the Vendor that the purchaser, transferee or disponee will observe, perform and fulfil the obligations of the Purchaser under this condition 39 or in the case of a lease that the lessee will observe, perform and fulfil the obligations of the Purchaser under this condition 39 so far as they relate to a lessee or the use and enjoyment of the demised area under the lease.

39.5 In the event of a sale, transfer or disposition of the Property or any part of the Property:

(a) Such covenant must be entered into before any settlement of the sale, transfer or disposition; and

(b) Upon delivery of the executed covenant (binding in all respects on the purchaser, transferee or disponee) to the Vendor, the Purchaser is released from the obligations of the Purchaser under this condition 36 on and from the date of settlement of such sale, transfer or disposition.

39.6 In the event of a lease of the Property or any part, the covenant must be included in the lease and a separate covenant must be entered into before the lease commences. The lessor must deliver to the Vendor a copy of the relevant parts of the Lease and the original covenant.

	40. Security of Purpose


[Note: if the sale is NOT a Priority or Concessional Sale, delete this condition and Schedule 4].
40.1 Schedule 4 applies.

	41. Event of Delay


[Note: if condition 41 is not used, the definition of "Event of Delay" should be deleted from condition 1.]

41.1 In the case of any Event of Delay occurring, the Vendor may, in its sole and absolute discretion:

(a) extend the Settlement Date for such period as the Vendor requires (by one or more written notices of extension given to the Purchaser); or

(b) terminate this Contract by notice in writing to the Purchaser, whereupon this Contract shall be at an end, the Deposit shall be refunded to the Purchaser and neither party shall have any Claim against the other.

	42. SPECIAL CONDITIONS


[Note each disposal may require additional conditions to deal with particular issues eg. existing licences.  It is recommended that such conditions have an appropriate heading eg. "Existing Licence" and be inserted here.]
AUCTION CONDITIONS

These are the terms upon which the auction for the sale of the Property described in the Contract for Sale will be conducted.

1. The sale is subject to a reserve price until announced otherwise by the auctioneer.

2. Subject to any reserve price, the highest bidder will be the Purchaser.

3. If a bid is disputed, the auctioneer will be the sole arbiter and the auctioneer's decision is final.

4. The auctioneer may refuse to accept any bid.

5. The Vendor reserves the right,

without disclosing any reserve price, to withdraw the Property from the auction before it has been sold, whether or not the auction has begun.

6. The Vendor will not bid personally or by an agent.

7. A bidder is deemed to be a principal unless, before bidding commences, the bidder has given to the auctioneer a copy of a written authority to bid for or on behalf of a person.

8. Immediately after the fall of the hammer, the Purchaser must sign the Contract and pay the Deposit to the Stakeholder.

9. The Vendor has the absolute discretion to accept payment of the Deposit by:

a. EFT; or

b. an unendorsed Bank cheque; or

c. personal cheque; or 

d. any combination of those payment methods.

If the Deposit is not paid on time or, if it is paid (fully or in part) by a cheque which is not honoured on its first presentation, the Purchaser is deemed to be in default and condition 13 shall apply.

QUEENSLAND CONDITIONS
	QLD1.
TIME OF THE ESSENCE


QLD1.1
Time is of the essence of this Contract.

QLD2
 The Vendor discloses to the Purchaser that the Vendor may have acquired its interest in the Land by way of compulsory acquisition under the Lands Acquisition Act 1906-1936.  On completion, the Purchaser will acquire the Land so acquired subject to all the conditions and reservations contained in and declared by the Land Act 1994, The Mineral Resources Act 1989 and The Petroleum Act 1923 and subject to a prior transfer of such conditions and reservations to the Crown of the State of Queensland.

NEW SOUTH WALES CONDITIONS

The Purchaser acknowledges that a copy of the Prescribed Documents under clause 4 of the Conveyancing (Sale of Land) Regulation 2005 (NSW) and section 52A of the Conveyancing Act 1919 (NSW) are annexed to this Contract, including:

1. Certificate of Title;

2. Deposited Plan;

3. Certificate pursuant to section 149 of the Environmental Planning and Assessment Act 1979;

4. sewerage/drainage diagram;

5. any registered easements, restrictive covenants, positive covenants or other dealings required to be annexed pursuant to the legislation referred to in NSW 1. below.

[CU Note:  This Contract assumes that no residential building work has been done to the Property in the last 7 years.]

	IMPORTANT NOTICE TO VENDORS AND PURCHASERS

Before signing this contract you should ensure that you understand your rights and obligations, some of which are not written into this contract but are implied by law.




	COOLING OFF PERIOD

(PURCHASER'S RIGHTS)

[CU Note:  This disclosure is only required in relation to residential property.]
1.
This is the statement required by section 66X of the Conveyancing Act 1919 and applies to a contract for the sale of residential property.

2.
The purchaser may rescind the contract at any time before 5 p.m. on the fifth business day after the day on which the contract was made, EXCEPT in the circumstances listed in paragraph 3.

3.
The is NO COOLING OFF PERIOD:

(a) if, at or before the time the contract is made, the purchaser gives to the vendor (or the vendor's solicitor or agent) a certificate that complies with section 66W of the Act; or

(b) if the property is sold by public auction; or 

(c) if the contract is made on the same day as the property was offered for sale by public auction but passed in; or

(d) if the contract is made in consequence of the exercise of an option to purchase the property, other than an option that is void under section 66ZG of the Act.

4.
A purchaser exercising the right to cool off by rescinding the contract will forfeit to the vendor 0.25% of the purchase price of the property.  The vendor is entitled to recover the amount forfeited from any amount paid by the purchaser as a deposit under the contract and purchaser is entitled to a refund of any balance.




	NSW1.


For the purposes of the Vendor's statutory obligations under Section 52A of the Conveyancing Act 1919(NSW) and the Conveyancing (Sale of Land) Regulation 2005 (NSW), the Purchaser acknowledges that all matters disclosed or described in this Contract are specifically disclosed and clearly described.

	NSW2.


The Vendor sells and the Purchaser buys the Property for the price under the provisions of this Contract, instead of Schedule 3, Conveyancing Act 1919 (NSW), subject to any legislation that cannot be excluded.

VICTORIAN CONDITIONS

	VIC1.
VENDOR'S STATEMENT


Section 2(2) of the Sale of Land Act 1962 (Vic) provides that that Act does not bind the Crown, and section 51(1) of the Constitution provides that the Commonwealth Parliament has exclusive power to make laws with respect to Commonwealth places.

Any Vendor's Statement attached to this Contract or previously given is provided by the Vendor without prejudice to its right not to comply with section 32 of the Sale of Land Act 1962 (Vic).

	VIC2.
TRANSFER OF LAND ACT 1958 – NOT APPLICABLE


Table A of the Seventh Schedule to the Transfer of Land Act 1958 (Vic) does not apply to this Contract.

	VIC3
ESTATE AGENTS ACT 1980 – NOT APPLICABLE


This Contract has been prepared by a legal practitioner.  The general conditions and form of contract under regulations made under the Estate Agents Act 1980 (Vic) do not apply to this Contract.

SOUTH AUSTRALIAN CONDITIONS

	SA1.
FORM 1




Section 51(1) of the Constitution provides that the Commonwealth Parliament has exclusive power to make laws with respect to Commonwealth places.


Any Form 1 attached to this Contract or previously given is provided by the Vendor without prejudice to its right not to comply with section 7 of the Land and Business (Sale and Conveyancing) Act 1994 (SA).

WESTERN AUSTRALIAN CONDITIONS

TASMANIAN CONDITIONS

NORTHERN TERRITORY CONDITIONS

AUSTRALIAN CAPITAL TERRITORY CONDITIONS

Schedule 1 - Collateral Documents

[Note:
List here documents relevant to the property that have been disclosed to or made available to the Purchaser or that are required to be attached to the Contract by local law.]

Schedule 2 - Chattels

Schedule 2A - Commercial-in-Confidence Information from Purchaser

Schedule 3 - Vendor's Statement (Victoria only)/Form 1 (South Australia only)

Schedule 4 - Security of Purpose 

1. Definitions

1.1 In this Schedule 4:

"Agreed Valuer" means a valuer described in clause 9.

"clause" means a clause of this Schedule 4.

"Dealing" or "Deal" means the Sale, transfer, leasing, mortgaging or charging or other disposition of the Purchaser's legal or equitable interest in the Property, or part thereof.

[insert only if Property is in SA] "Encumbrance" means the encumbrance in the form annexed to this Contract.

"Minister" means the Commonwealth Minister for Finance and Administration from time to time.

"Permitted Use" means [insert detail].

[Delete if Property is in SA] "Restrictive Covenant" means the restrictive covenant in the form annexed to this Contract.

"Rezoning" means a change to the lawful use of the Property as permitted by town planning laws in the State or Territory in which the Property is situated.

"Sale" or "Sell" or "Sold" means the sale or transfer of the Purchaser's legal and equitable interest in the Property, or part thereof.

2. Acknowledgments

2.1 The Purchaser acknowledges that the Property has been sold by the Vendor:

(a) under the Vendor's [priority sale/concessional sale] program with the understanding that the Property will be used by the Purchaser under the current zoning and for the Permitted Use; and

(b) at a price that is not necessarily reflective of the price that would be obtained under an open market sale.

3. DURATION OF OBLIGATIONS

3.1 The obligations and restrictions in clauses 4 to 8 (inclusive) have effect until the earlier of:

(a) the date the Minister releases those obligations and restrictions by instrument in writing; and

(b) the expiry (if ever) of the applicable period set out in clause 3.2.

3.2 For the purpose of clause 3.1(b), the applicable period is:

(a) from the date of the completion of this Contract until the date that is 12 months after the date of completion;

(b) from the date of the completion of this Contract until the date that is 2 years after the date of completion;

(c) from the date of the completion of this Contract until the date that is 5 years after the date of completion;

(d) from the date of the completion of this Contract until the date that is 10 years after the date of completion;

(e) from the date of the completion of this Contract until the date that is 80 years after the date of completion;

(f) perpetuity.

3.3 If a court determines that a specified duration of restriction under clauses 3.1 and 3.2 in respect of any of clauses 4 to 8 is unlawful the next lawful shorter specified duration will apply to the applicable clause.

3.4 Any rights that have accrued under clauses 4 to 8 (inclusive) continue to have effect despite the expiry of any applicable period set out in clause 3.2.

4. MINISTER'S CONSENT

4.1 The Purchaser may not effect a Sale of the Property (or any part of it) without obtaining the prior written consent of the Minister.

4.2 The Purchaser may not effect a Dealing other than a Sale of the Property (or any part of it) without obtaining the prior written consent of the Minister.

4.3 The Purchaser may not Rezone the Property (or any part of it) or use it for any purpose other than the Permitted Use, or allow those things to occur, without obtaining the prior written consent of the Minister

4.4 The Minister's consent does not release the obligations under clauses 5, 6, 7, 8, 9 or 10.

4.5 The Purchaser acknowledges and agrees:

(a) that the Vendor may (at its discretion and if permissible and supportable under legislation) lodge a caveat against the title of the Property after completion of the Contract in relation to its interest under this clause 4; and

(b) upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

4.6 This clause 4 does not merge on completion.

5. PROPERTY SALE PAYMENT

5.1 This clause 5 applies if an application of the formula in clause 5.2 gives an amount greater than zero.

5.2 The Purchaser must, on or before settlement or completion of a Sale of the Property (or any part of it), pay to the Vendor an amount calculated in accordance with the formula in clause 5.3.

5.3 The amount payable under clause 5.2 is:
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Where:

"AP" is the Amount Payable by the Purchaser to the Vendor.

"NSP" is the net sale price of the part of the Property Sold excluding GST, plus reasonable agents and legal costs.

"P" is the price paid by the Purchaser to the Vendor under this Contract, or where part only of the Property is sold, the proportion of the price paid by the Purchaser to the Vendor under this Contract that equates to the proportion of the area of the Property that is Sold that bears to the total area of the Property.

"DC" is the development costs, if any, attributable to the part of the Property Sold paid by the Purchaser (receipts for which must be capable of being produced to the Vendor) which are of a capital nature, including acquisition costs (but excluding the price paid by the Purchaser under this Contract), and legal fees and stamp duty.  It is agreed that Development Costs do not include:

(a) statutory and other outgoings with respect to the Property;

(b) maintenance costs;

(c) costs recoverable under an insurance policy that would have been maintained by a reasonable and prudent property owner (even if such an insurance policy was not in place);

(d) costs relating to fixtures and fittings replaced as a result of damage or wear and tear;

(e) costs that were treated as a Development Cost in respect of a previous payment made under clause 5.2; and

(f) costs of items excluded from the Contract for the sale of the Property (eg if the Purchaser installed a new fixture on the Property but that fixture is excluded from the contract of sale for the Property).

"SCPI" is the Consumer Price Index (All Groups - All Cities) as at the settlement of the sale by the Purchaser.

"CCPI" is the Consumer Price Index (All Groups - All Cities) as at the formation of this Contract.

5.4 On the Sale of the whole of the Property the amount paid under clause 6.2 may be treated as Development Costs.  On the sale of part of the Property, a reasonable amount attributable to the Sold Property that was paid under clause 6.2 may be treated as Development Costs.  If the parties are unable to agree on the amount attributable to the Sold Property, it will (after notice by either party to the other) be determined by an Agreed Valuer, who will be appointed in accordance with clause 9.

5.5 The Purchaser acknowledges and agrees that:

(a) the Vendor may (at its discretion and if permissible and supportable under legislation) lodge a caveat against the title of the Property after completion of the Contract in relation to its interest under this clause 5; and

(b) upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

5.6 This clause 5 does not merge on completion.

6. REZONING, CHANGE IN USE AND OTHER DEALING PAYMENT

6.1 This clause 6 applies if an application of the formula in clause 6.2 gives an amount greater than zero.

6.2 If the Property (or any part of it) is:

(a) Rezoned or is permitted to be used other than for the Permitted Use; or

(b) subject to a Dealing other than Sale,

the Purchaser must pay to the Vendor the amount calculated in accordance with the formula in clause 6.3.

6.3 The amount payable under clause 6.2 is:
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Where:

"AP" is the Amount Payable by the Purchaser to the Vendor.

"Valuation" is the value of the Property determined under clause 6.2(b).

"P" is the price paid by the Purchaser to the Vendor under this Contract.

"DC" is any payment made previously under clause 6.2 and the reasonable and verifiable costs and expenses incurred by the Purchaser in improving the Property and making the application for Rezoning (other than any costs and expenses allowed for in relation to a previous payment under clause 6.2).  It is agreed that DC does not include statutory and other outgoings with respect to the Property.

"SCPI" is the Consumer Price Index (All Groups - All Cities) as at the settlement of the sale by the Purchaser.

"CCPI" is the Consumer Price Index (All Groups - All Cities) as at the formation of this Contract.

6.4 The payment under clause 6.2 is payable within 14 days of demand by the Vendor.

6.5 The Purchaser must notify the Vendor in writing:

(a) within 3 Business Days if it lodges an application for Rezoning or the Property (or any part of it) is used other than for the Permitted Use; and

(b) within 3 Business Days of any event described in clause 6.2 occurring.

6.6 The Purchaser must:

(a) notify the Vendor of its proposed Agreed Valuer within 3 Business Days of any event described in clause 6.2 occurring;

(b) request the Agreed Valuer (agreed by the parties or appointed under clause 9) to determine the open market value of the whole Property within 20 Business Days after the date of its appointment on the following basis:

(i) taking into account values as at the date of the Agreed Valuer's appointment of any comparable land;

(ii) assuming that the use of the Property is its highest and best use in accordance with the Rezoning;

(iii) assuming that the Property is not contaminated or polluted;

(iv) assuming the Dealing has not occurred;

(v) making the assessment on a GST‑exclusive basis; and

(vi) taking into account any other criteria that may, in the opinion of the Agreed Valuer, be relevant to the determination of the open market value (except for the criteria that are not consistent with the other criteria listed in this clause 6.6(b);

(c) provide the Vendor with a copy of the instructions that the Purchaser has provided to the Agreed Valuer within 3 Business Days of providing those instructions to the Agreed Valuer; and

(d) ensure that a copy of that valuation is provided to the Vendor within 3 Business Days of receipt from the Agreed Valuer.

6.7 The Vendor and Purchaser agree that the valuation of the Agreed Valuer shall be final and binding on the parties (except for manifest error).

6.8 The criteria in clause 6.6(b) are in random order and no significance or priority is to be attached to that order.

6.9 The Purchaser acknowledges and agrees that:

(a) the Vendor may (at its discretion and if permissible and supportable under legislation) lodge a caveat against the title of the Property after completion of the Contract in relation to its interest under this clause 6; and

(b) upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

6.10 The Agreed Valuer's costs will be borne by the Purchaser.

6.11 This clause 6 does not merge on completion.

7. COVENANT ON SALE OF PROPERTY

7.1 If the Purchaser or its successors in title Sells the Property (or any part of it) the Purchaser must first obtain from its or their purchaser, transferee or disponee (as the case may be) a covenant in favour of the Vendor from the purchaser, transferee or disponee that it will observe, perform and fulfil the obligations of the Purchaser under clauses 4, 5, 6, 7, 9 and 10 in respect of the Sold Property.

7.2 Despite any covenant entered into as described in clause 7.1, the Purchaser is not released from its obligation to pay money to the Vendor in accordance with clauses 5 or 6.  The Purchaser will be released from its payment obligations when and to the extent an amount is paid by a successor in title of the Purchaser in respect of the equivalent obligation.

7.3 The Purchaser acknowledges and agrees that:

(a) the Vendor may (at its discretion and if permissible and supportable under legislation) lodge a caveat against the title of the Property after completion of the Contract in relation to its interest under this clause 7; and

(b) upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

7.4 The covenant under clause 7.1 must be entered into before any settlement of the Sale.

7.5 This clause 7 does not merge on completion.

8. [restrictive covenant / Encumbrance]


[Note: "Encumbrance" applies to Properties in SA and "Restrictive Covenant" applies to Properties in all other jurisdictions]
8.1 The Purchaser must execute the [Restrictive Covenant / Encumbrance]:

(a) in the terms and (if any) form annexed or in such form as the Vendor may require; and

(b) in accordance with section 120 of the Lands Acquisition Act 1989 (Cth).

8.2 In acknowledgement that [restrictive covenants are not registrable against titles under Queensland legislation] [restrictive covenants / encumbrances are not registrable unless they create an interest in land], but that section 120 of the Lands Acquisition Act 1989 (Cth) entitles the Minister to impose the Restrictive Covenant:

(a) the Purchaser must apply for registration of the Restrictive Covenant ['Encumbrance' for SA] at the [NSW - Department of Lands] [Vic and SA - Land Titles Office] [WA - Department of Land Information] [NT - Registrar-General] [Tas - Recorder of Titles] [ACT - Registrar-General's Office] [Qld - Department of Natural Resources and Mines] within 3 Business Days of completion of the Contract; and

(b) the Purchaser must endeavour to have the Restrictive Covenant ['Encumbrance' for SA] registered as soon as possible.

8.3 Following completion of the Contract the Vendor will:

(a) use its reasonable endeavours to assist the Purchaser to answer any requisition in connection with registration of the Restrictive Covenant ['Encumbrance' for SA] raised by the [NSW - Department of Lands] [Vic - Land Titles Office] [SA - Registrar General] [WA - Department of Land Information] [NT - Registrar-General] [Tas - Recorder of Titles] [ACT - Registrar-General's Office] [Qld - Department of Natural Resources and Mines] to enable registration of the Restrictive Covenant ['Encumbrance' for SA]; and

(b) arrange for the certificate of title for any land benefited as identified in the Restrictive Covenant ['Encumbrance' for SA] to be produced to the [NSW - Department of Lands] [Vic - Land Titles Office] [SA - Registrar General] [WA - Department of Land Information] [NT- Land Titles Office] [Tas - Recorder of Titles] [ACT - Registrar-General's Office] [Qld - Department of Natural Resources and Mines] immediately following completion to enable registration of the Restrictive Covenant ['Encumbrance' for SA]. 

8.4 The Purchaser acknowledges and agrees that:

(a) the Vendor may (at its discretion and if permissible and supportable under legislation) lodge a caveat against the title of the Property after the completion of the Contract in relation to the Restrictive Covenant ['Encumbrance' for SA]; and

(b) upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

8.5 The Purchaser cannot raise any objection or requisition, rescind or terminate this Contract or delay completion in relation to any matters arising out of this clause 8.

8.6 Until the Restrictive Covenant ['Encumbrance' for SA] is registered or if the Restrictive Covenant ['Encumbrance' for SA] cannot be registered for whatever reason the Purchaser must comply with this clause 8.

8.7 This clause 8 does not merge on completion. 

9. Agreed Valuer

9.1 The Agreed Valuer shall be a valuer identified in accordance with this clause 9.

9.2 After notice is given under clause 5.4 or 6.6(a) the Vendor and the Purchaser will endeavour to agree on the Agreed Valuer.

9.3 If the Vendor and the Purchaser fail to agree on the Agreed Valuer within 14 days of notice being given under clause 5.4 or 6.6(a) (as applicable), the Agreed Valuer will be the person who is appointed by the President of relevant division of the Australian Property Institute located in the State or Territory where the Property is situated, or his or her nominee upon the application of either party.

10. Interest on late payments

10.1 If payment of an amount due under clauses 5 or 6 is made late, interest shall be payable on the daily amount outstanding by the Purchaser to the Vendor at 3% above the Australian Tax Office sourced General Interest Charge rate current at the due date for payment, compounding monthly.

11. Grant of Charge

11.1 The Purchaser charges the Property in favour of the [Minister/Commonwealth] to secure the performance by the Purchaser of the Purchaser’s obligations in this Contract.

11.2 If requested by the Vendor the Purchaser will execute such further instrument as the Vendor requires to give proper effect to this charge.

11.3 The Purchaser acknowledges and agrees that:
(a) the Vendor may lodge a caveat against the title of the Property after completion of the Contract in relation to its interest under this clause 11; and
(b) upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

ANNEXURE – RESTRICTIVE COVENANT [Delete for SA and replace with form of 'Encumbrance']

1 The Owner of the [Lot Burdened] must not, or permit or suffer any of the following without the prior consent of the Minister:

1.1 change or make an application to change the zoning of the [Lot Burdened] from its current zoning of [insert detail]; or

1.2 use the [Lot Burdened] other than for [permitted use]; or

2 The terms of this Instrument can only be released varied or modified by the Minister.

3 The covenant in clause 1 benefits each and every part of [insert detail of any retained/neighbouring land belonging to the Cth - otherwise delete and replace with 'This covenant is entered into under section 120 of the Lands Acquisition Act 1989 (Cth)']
Definitions
In this document the following definitions apply

[Lot Burdened] means each and every part of Lot [             ] DP [                           ]
Minister means the Commonwealth Minster for Finance and Administration from time to time. 

Owner of the [Lot Burdened] means the registered proprietor from time to time of the lot burdened (including those claiming under or through the registered proprietor).
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[Note:  Here there must be inserted protection measures which will vary depending on the circumstances and could, for example, include the Purchaser agreeing not to use relevant identified parts of the Land or the dedication of such identified Land for park and/or recreation purposes.  These conditions must be drafted having regard to the facts and circumstances of each land disposal.]





DEPARTMENT OF DEFENCE


INFRASTRUCTURE DIVISION


PROPERTY DISPOSAL


CONTRACT


[Street Address]








Legal\101025618.8
Legal\101025618.8
DOD: Infrastructure Division - Property Disposal Contract

Review Date: 26 July 2006
Legal\101025618.8

_1212398015.unknown

_1212398617.unknown

